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STATE OF NEW YORK

7791
I N SENATE
June 18, 2012

Introduced by Sen. MARTINS -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Rules

AN ACT to anend the labor law, in relation to requiring notice from
enpl oyers to custoners of service charges and admi nistration fees that
are not distributed to enployees as gratuities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 196-d of the |abor |aw, as added by chapter 1007 of
the laws of 1968, is anended to read as foll ows:

S 196-d. Gratuities. 1. AN EMPLOYER SHALL NOT BE PROH BITED FROM
ADDI NG A MANDATORY GRATUI TY AS LONG AS: (A) THE CHARGE | S CONSPI CUOUSLY
DI SCLOSED TO THE CUSTOVER BEFORE FOOD OR BEVERAGE | S ORDERED; AND (B) NO
EMPLOYER OR HI'S AGENT OR AN OFFI CER OR AGENT OF ANY CORPORATI QN, SHALL
RETAIN ANY PORTION OF SUCH GRATUI TY. THE DI SCLOSURE SHALL USE ORDI NARY
LANGUAGE READI LY UNDERSTOOD AND SHALL APPEAR IN A TYPE SIZE SIMLAR TO
SURROUNDI NG TEXT.

2. No enployer or his agent or an officer or agent of any corporation,
or any other person shall demand or accept, directly or indirectly, any
part of the gratuities, received by an enpl oyee, or retain any part of a
gratuity or of any charge purported to be a gratuity for an enployee.
This provision shall not apply to the checking of hats, coats or other
apparel. Nothing in this subdivision shall be construed as affecting the
al | omances fromthe mnimumwage for gratuities in the anount determ ned
in accordance with the provisions of article nineteen of +this chapter
nor as affecting practices in connection with banquets and ot her specia
functions where a fixed percentage of the patron's bill is added for
gratuities which are distributed to enployees, nor to the sharing of
tips by a waiter with a busboy or simlar enployee. AN EMPLOYER THAT
| MPOSES A MANDATORY SERVI CE CHARGE, ADM NI STRATIVE FEE, OR ANY OTHER
SIMLAR CHARGE WHICH IS NOT DI STRI BUTED TO EMPLOYEES AS GRATUI TI ES MUST
PROVI DE WRI TTEN NOTI CE TO CUSTOMVERS I N THE CONTRACT OR AGREEMENT FOR
SERVICES AND ON THE CHECK OR I NVO CE THAT THE CHARGE | S NOT A GRATUI TY
AND WLL NOT BE DI STRIBUTED TO EMPLOYEES WHO PROVI DED SERVI CE TO GUESTS,
OR IF ONLY A PORTION OF THE CHARGE | S DI STRIBUTED AS GRATU TIES, THE
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PORTION DI STRIBUTED AS GRATU TIES MJST BE | DENTI FI ED. THE WRI TTEN
NOTI CE TO CUSTOMVERS I N THE CONTRACT OR AGREEMENT FOR SERVICES SHALL
APPEAR I N A TYPE SI ZE NO SMALLER THAN TWELVE PO NT TYPE. THE STATEMENTS
IN THE CHECK OR | NVO CE SHALL USE ORDI NARY LANGUAGE READI LY UNDERSTOOD
AND SHALL APPEAR IN A TYPE SI ZE SIM LAR TO SURROUNDI NG TEXT.

3. NOTW THSTANDI NG THE FOREGO NG, THERE SHALL BE NO LIABILITY TO ANY
ACTION ALLEG NG THAT ANY SERVICE CHARGE, ADM NI STRATI VE FEE, OR ANY
OTHER SI M LAR CHARGE | MPOSED AS PART OF A BANQUET HELD PRI OR TO JANUARY
FI RST, TWDO THOUSAND ELEVEN WAS A GRATUI TY, |F THE EMPLOYER PROVES AS AN
AFFI RVATI VE DEFENSE THAT ALL OF THE FOLLOW NG CONDI TI ONS WERE MET: (A
THE EMPLOYER OR EMPLOYER' S AGENT DI D NOT EXPRESSLY REPRESENT TO THE
CUSTOVER THAT THE CHARGE WAS A GRATUI TY; (B) THE EMPLOYER CHARGED SALES
TAX | N ACCORDANCE W TH THE APPLI CABLE PROVI SI ONS OF THE TAX LAW ON THE
CHARGE; (C) THE EMPLOYER I NCLUDED THE CHARGE AS PART OF ITS GRCSS
RECEI PTS, UPON WHI CH | NCOVE TAX WAS CALCULATED; AND (D) THE EMPLOYER
PAI D FOOD SERVI CE WORKERS WAGES SET FORTH I N SECTI ON SI X HUNDRED FI FTY-
TWO OF TH S CHAPTER

S 2. This act shall take effect imediately.



