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STATE OF NEW YORK

7580
I N SENATE
June 5, 2012

I ntroduced by Sen. GALLIVAN -- (at request of the Ofice of Court Adm n-
istration) -- read twice and ordered printed, and when printed to be
conmtted to the Commttee on Rul es

AN ACT to anend the famly court act, in relation to non-respondent
parents in child protective and permanency proceedings in famly court

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1012 of the famly court act is anended by adding
three new subdivisions (1), (m and (n) to read as foll ows:

(L) "PARENT" MEANS A PERSON WHO | S RECOGNI ZED UNDER THE LAWS OF THE
STATE OF NEW YORK TO BE THE CHI LD S LEGAL PARENT, WHI CH MAY I NCLUDE (1)
THE BIRTH MOTHER OF THE CHI LD, (I11) THE SPOUSE OF THE PARENT OF ANY
CH LD BORN I N WEDLOCK, (I11) A PARENT LI STED ON THE BIRTH CERTI FI CATE
(1V) AN ADOPTIVE PARENT OF THE CHI LD, (V) THE FATHER OF THE CHI LD AS
ESTABLI SHED THROUGH A VALI DLY EXECUTED ACKNOALEDGVENT OF PATERNITY, OR
(M) THE FATHER OF THE CH LD AS ESTABLISHED THROUGH A COURT ORDER
DECLARI NG HI S PATERNI TY.

(M "ALLEGED PARENT" MEANS ANY PERSON WHO IS NOT RECOGNI ZED TO BE THE
CH LD S LEGAL PARENT UNDER THE LAWS OF THE STATE OF NEW YORK BUT WHO (1)
HAS FILED WTH A PUTATI VE FATHER REG STRY, (I1) HAS A PENDI NG PATERNI TY
PETITION, (Il1l) WAS MARRIED TO THE CHILD S PARENT WTH N SIX MONTHS
AFTER THE CH LD S BIRTH, OR (1V) HAS BEEN | DENTI FI ED BY THE CH LD S
PARENT IN A WRI TTEN SWORN STATEMENT OR BY THE CHI LD AS A PARENT.

(N) "RELATIVE' MEANS ANY PERSON WHO | S RELATED TO THE CHI LD BY BLOOD
MARRI AGE OR ADOPTION AND WHO IS NOT A PARENT OR ALLEGED PARENT OF THE
CHI LD

S 2. Subdivision 1, subparagraphs (i) and (ii) of paragraph (a) of
subdi vi sion 2 and subdi vision 3 of section 1017 of the famly court act,
subdivision 1 as anended by section 10 of part A of chapter 3 of the
| aws of 2005, the opening paragraph of subdivision 1 as separately
amended by chapter 671 of the | aws of 2005, subparagraphs (i) and (ii)
of paragraph (a) of subdivision 2 as anended and subdivision 3 as added
by chapter 519 of the |aws of 2008, are anmended to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD14895- 01- 2
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1. In any proceeding under this article, when the court determ nes
that a child nust be renoved fromhis or her home, pursuant to part two
of this article, or placed, pursuant to section one thousand fifty-five
of this article, the court shall direct the | ocal conmm ssioner of socia
services to conduct an i medi ate investigation to | ocate any non-respon-
dent parent OR NON- RESPONDENT ALLEGED PARENT of the child and any rel a-
tives of the child, including all of the child s grandparents, all suit-
able relatives identified by any respondent parent or any non-respondent
parent and any relative OR OTHER SU TABLE PERSON identified by a child
over the age of five as a [relative] PERSON who plays or has played a
significant positive role in his or her life[, and]. THE LOCAL COW S-
SIONER SHALL inform them of the pendency of the proceeding and of the
opportunity [for becom ng foster parents or for seeking] TO SEEK cust ody
or care of the child AND, I N THE CASE OF RELATIVES AND OTHER SU TABLE
PERSONS, THE OPPORTUNITY TO BECOVE FOSTER PARENTS, WHO MAY SEEK, [and
that] TO ADOPT the child [may be adopted by foster parents] if attenpts
at reunification with the birth parent are not required or are unsuc-
cessful. RULES OF COURT SHALL SPECI FY THE CONTENTS OF THE NOTICE. The
| ocal conm ssioner of social services shall record the results of such
i nvestigation, including, but not Ilimted to, the nanme, Ilast known
address, social security nunber, enployer's address and any ot her iden-
tifying information to the extent known regarding any non-respondent

parent, in the uniformcase record nmaintained pursuant to section four
hundred nine-f of the social services law. [For the purpose of this
section, "non-respondent parent” shall include a person entitled to

notice of the pendency of the proceeding and of the right to intervene
as an interested party pursuant to subdivision (d) of section one thou-
sand thirty-five of this article, and a non-custodial parent entitled to
notice and the right to enforce visitation rights pursuant to subdivi-
sion (e) of section one thousand thirty-five of this article.] The court
shal | determ ne:

(a) whether there is a suitable non-respondent parent [or other person
related to the child], RELATIVE OR OTHER SU TABLE PERSON wi t h whom such
child may appropriately reside; and

(b) in the case of a relative OR OTHER SU TABLE PERSON, whether such
[relative] |ND VIDUAL seeks approval as a foster parent pursuant to the
soci al services law for the purposes of providing care for such child,
or wishes to provide free <care and custody for the child during the
pendency of any orders pursuant to this article.

(i) grant [an] A TEMPORARY order of custody or guardianship to such
non-respondent parent, [other] relative or other suitable person pursu-
ant to A PETITION FILED UNDER ARTICLE SI X OF THS ACT PEND NG FURTHER
ORDER OF THE COURT, OR AT DI SPCSI TI ON OF THE PROCEEDI NG GRANT A FI NAL
ORDER OF CUSTODY OR GUARDI ANSHI P TO SUCH NON- RESPONDENT PARENT, RELATI VE
OR OTHER SUI TABLE PERSON PURSUANT TO section one thousand fifty-five-b
of this article; or

(ii) place the child directly in the [custody] CARE of such non-res-
pondent parent, other relative or other suitable person pursuant to this
article during the pendency of the proceeding or until further order of
the court, whichever is earlier and conduct such other and further
i nvestigations as the court deens necessary; or

3. An order placing a child [wth] INTHE CARE OF a NON RESPONDENT
PARENT, relative or other suitable person pursuant to this section my
not be granted unl ess the NON- RESPONDENT PARENT, relative or other suit-
abl e person consents to the jurisdiction of the court. The court nay
[place the person with whomthe child has been directly placed under
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supervi sion during the pendency of the proceeding. Such supervision
shall be provided by] ORDER THAT a child protective agency, socia

services official or duly authorized agency SUPERVISE THE CHI LD DURI NG
THE PENDENCY OF THE PROCEEDI NG [The court also nmay issue a tenporary
order of protection under subdivision (f) of section one thousand twen-
ty-two, section one thousand twenty-three or section one thousand twen-
ty-nine of this article.] An order of supervision issued pursuant to
this subdivision shall set forth the terns and conditions that the NO\
RESPONDENT PARENT, relative or OTHER suitabl e person nust neet and the
actions that the «child protective agency, social services official or
duly aut horized agency nust take to exercise such supervision. THE
COURT ALSO MAY | SSUE A TEMPORARY ORDER OF PROTECTI ON UNDER SUBDI VI SI ON
(F) OF SECTION ONE THOUSAND  TVENTY- TVO, SECTION ONE  THOUSAND
TVENTY- THREE OR SECTI ON ONE THOUSAND TWENTY-NINE OF THI S ARTI CLE

S 3. Section 1022-a of the famly court act, as added by chapter 336
of the laws of 1990, is anended to read as foll ows:

S 1022-a. Prelimnary orders; notice and appoi ntrment of counsel. At a
hearing held pursuant to section [ten hundred] ONE THOUSAND twenty-two
of this [act] ARTICLE at which the respondent OR NON RESPONDENT PARENT
is present, the court shall advise the respondent of the allegations in
the application and shall appoint counsel for the respondent OR NON RES-
PONDENT PARENT pursuant to section two hundred sixty-two of this act
where the respondent OR NON- RESPONDENT PARENT is indigent.

S 4. Subdivision (d) of section 1027 of the famly court act, as added
by chapter 962 of the laws of 1970, is anended to read as foll ows:

(d) Upon such hearing, the court may, for good cause shown, release
the child to the [custody] CARE of his OR HER parent or other person
legally responsible for his OR HER care, pending a final order of dispo-
sition, in accord wth section one thousand [fifty-four] SEVENTEEN OF
TH' S ARTI CLE

S 5. The openi ng paragraph of subdivision (d) of section 1035 of the
famly court act, as anended by chapter 526 of the Iaws of 2003, is
amended to read as foll ows:

Where the respondent is not the child' s parent, service of the sunmons
and petition shall also be ordered on both of the child s parents; where
only one of the child's parents is the respondent, service of the
sumons  and petition shall also be ordered on the child' s other parent.
The sumons and petition shall be acconpani ed by a notice of pendency of
the child protective proceedi ng advising the parents or parent of the
right to appear and participate in the proceeding as an interested party
i ntervenor for the purpose of seeking tenporary and pernmanent custody of
the child, and to participate thereby in all argunents and hearings
insofar as they affect the tenporary [custody] CARE of the child during
fact-finding proceedi ngs, and in al | phases of dispositiona
proceedi ngs. The notice shall al so ADVI SE THE PARENT OR PARENTS OF THE
RI GHT TO COUNSEL, | NCLUDI NG ASSI GNED COUNSEL | F | NDI GENT, AND ALSO i ndi -
cate that:

S 6. Paragraphs (ii) and (vi) of subdivision (a) of section 1052 of
the fam |y court act, paragraph (ii) as anended and paragraph (vi) as
added by chapter 519 of the laws of 2008, are anmended to read as
fol | ows:

(ii) releasing the child to the [custody] CARE of [his parents or
ot her person legally responsible] A PARENT OR PARENTS OR LEGAL CUSTODI AN
OR GQUARDI AN in accord with section one thousand fifty-four of this part;
or
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(vi) granting custody of the child to A PARENT OR PARENTS, rel atives
or suitable persons pursuant to section one thousand fifty-five-b of
this part.

S 7. Section 1054 of the famly court act, as amended by chapter 1039
of the laws of 1973, subdivision (a) as anmended by chapter 41 of the
laws of 2010 and subdivision (b) as amended by chapter 458 of the | aws
of 1989, is anended to read as foll ows:

S 1054. Rel ease to [custody] CARE of parent or [other person responsi-
ble for care] LEGAL CUSTODI AN OR GUARDI AN; supervision or order of
protection. (a) If the order of disposition releases the child to the
[ cust ody] CARE of his or her parent or [other person |egally responsible
for his or her care] LEGAL CUSTODI AN OR GUARDIAN at the tinme of the
filing of the petition, the court may [place] REQU RE the [person to
whose custody the child is released under] PARENT OR LEGAL CUSTODI AN OR
GUARDI AN TO CONSENT TO THE JURI SDI CTI ON OF THE COURT FOR THE PERIOD I N
VWHI CH THE COURT CORDERS supervision of THE CHHLD BY a child protective
agency or [of] a social services official or duly authorized agency][, ]
| N ACCORDANCE W TH SUBDI VISION (B) OF THI'S SECTION. THE COURT MAY ALSO
ENTER AN ORDER OF SUPERVI SI ON OF A RESPONDENT PARENT UNDER SECTI ON ONE
THOUSAND FI FTY-SEVEN OF TH'S PART or may enter an order of protection
under section one thousand fifty-six OF TH'S PART, or both, I N CONJUNC
TION WTH THE | SSUANCE OF AN ORDER UNDER THI S SECTI ON. An order of
supervision OF THE CHI LD entered under this section shall set forth the
terms and conditions [of such supervision] that the [respondent]
NON- RESPONDENT PARENT, LEGAL CUSTODI AN OR GUARDI AN nust neet and the
actions that the child protective agency, social services official or
duly aut horized agency nust take to exercise such supervision. Except as
provided for herein, in any order issued pursuant to this section, the
court may require the child protective agency to nake progress reports
to the court, the parties, and the child s attorney on the inplenenta-
tion of such order. Where the order of dispositionis issued upon the
consent of the parties and the child s attorney, such agency shal
report to the court, the parties and the child' s attorney no later than
ninety days after the issuance of the order, unless the court determ nes
that the facts and circunstances of the case do not require such report
to be made.

(b) Rules of court shall define permssible terms and conditions of
THE supervision OF THE CHI LD under this section. The duration of any
period of supervision OF THE CH LD shall be for an initial period of no
nore than one year and the court may, at the expiration of that period,
upon a hearing and for good cause shown, [nake successive extensions of]
EXTEND such supervision FOR A PERICD of up to one year [each] AND MNAY
MAKE SUCCESSI VE EXTENSI ONS OF SUCH SUPERVI SI ON FOR PERI ODS OF UP TO ONE
YEAR EACH UPON A SHOW NG OF EXTRAORDI NARY ClI RCUMSTANCES.

S 8. The section heading and subdivision (a) of section 1055-b of the
famly court act, as anended by section 7 of part F of chapter 58 of the
| aws of 2010, are amended to read as foll ows:

Custody or guardianship with A PARENT OR PARENTS, relatives or suit-
abl e persons pursuant to article six of this act or guardianship wth
[ such a person] RELATIVES OR SU TABLE PERSONS pursuant to article seven-
teen of the surrogate's court procedure act. (a) At the conclusion of
the dispositional hearing under this article, the court may enter an
order of disposition granting custody or guardi anship of the child to a
PARENT, relative or other suitable person under article six of this act
or an order of guardianship of the child to [such] a RELATIVE OR SUl T-
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ABLE person under article seventeen of the surrogate's court procedure
act if:

(i) the PARENT, relative or suitable person has filed a petition for
custody or guardi anship of the child pursuant to article six of this act
or, IN THE CASE OF A RELATI VE OR SUl TABLE PERSON, a petition for guardi-
anship of the child under article seventeen of the surrogate's court
procedure act; and

(ii) the court finds that granting custody or guardi anship of the
child to the PARENT, relative or suitable personis in the best inter-
ests of the child and that the safety of the child will not be jeopard-
ized if the respondent or respondents wunder the <child protective
proceeding are no |onger under supervision or receiving services. In
determ ni ng whether the best interests of the child will be pronoted by
the granting of guardianship of the child to a relative who has cared
for the child as a foster parent, the court shall give due consideration
to the permanency goal of the child, the relationship between the <child
and the relative, and whether the relative and the social services
di strict have entered into an agreenent to provide kinship guardianship
assi stance paynments for the <child to the relative under title ten of
article six of the social services law, and, if so, whether the fact-
finding hearing pursuant to section one thousand fifty-one of this part
and a permanency hearing pursuant to section one thousand ei ghty-nine of
this chapter [has] HAVE occurred and whether conpelling reasons exist
for determning that the return hone of the child and the adoption of
the child are not in the best interests of the child and are, therefore,
not appropriate permanency options; and

(ii1) the court finds that granting custody or guardianship of the
child to the PARENT, relative or suitable person under article six of
this act or granting guardi anship of the child to the relative or other
suitable person under article seventeen of the surrogate's court proce-
dure act wll provide the child with a safe and pernmanent hone; and

(iv) all parties to the child protective proceeding consent to the
granting of custody or guardianship under article six of this act or the
granting of qguardianship wunder article seventeen of the surrogate's
court procedure; or

(v) after a consolidated dispositional hearing on the child protective
petition and the petition under article six of this act or under article
seventeen of the surrogate's court procedure act[;] WERE NOTI ALL
PARTI ES CONSENT TO THE GRANTI NG OF CUSTODY OR GUARDI ANSHI P

(A) if a parent or parents [fail] FAILS to consent to the granting of
custody or guardi anship TO THE RELATI VE OR OTHER SUl TABLE PERSON under
article six of this act or the granting of guardi anship under article
seventeen of the surrogate's court procedure act, the court finds that
extraordinary circunstances exist that support granting an order of
custody or guardi anship TO THE RELATIVE OR OTHER SU TABLE PERSON AND
THAT THE GRANTING OF THE ORDER W LL SERVE THE CHI LD S BEST | NTERESTS; or

(B) if a party other than the parent or parents [fail] FAILS to
consent to the granting of custody or guardianship TO THE RELATIVE OR
OTHER SU TABLE PERSON under article six of this act or the granting of
guar di anshi p under article seventeen of the surrogate's court procedure
act, the court finds that granting custody or guardi anship of the child
to the relative or suitable personis in the best interests of the
child[.]; OR

(O WHERE A PARENT |S PETITIONI NG FOR CUSTODY UNDER ARTI CLE SI X OF
TH'S ACT, |F A PARTY OTHER THAT THE OTHER PARENT FAI LS TO CONSENT TO THE
GRANTI NG OF CUSTODY, THE COURT FINDS El THER THAT THE OBJECTING PARTY



Co~NOoOUIT~hWNE

S. 7580 6

FAILED TO ESTABLI SH EXTRACRDI NARY Cl RCUMSTANCES, OR, | F EXTRAORDI NARY
Cl RCUMBTANCES WERE ESTABLI SHED, THAT GRANTI NG CUSTODY TO THE PETI TI ONI NG
PARENT WOULD NONETHELESS BE I N THE CHI LD S BEST | NTERESTS; OR

(D) WHERE A PARENT |S PETITIONI NG FOR CUSTODY UNDER ARTI CLE SI X OF
TH'S ACT, | F THE OTHER PARENT FAI LS TO CONSENT TO THE GRANTI NG OF CUSTO-
DY TO THE PETI TI ONI NG PARENT, THE COURT FI NDS THAT GRANTI NG CUSTODY TO
ONE OR THE OTHER OF THE PARENTS IS IN THE CHI LD S BEST | NTERESTS.

S 9. This act shall take effect on the ninetieth day after it shall
have becone a | aw, provided, however that the anmendnents to section
1055-b of the famly court act, made by section eight of this act, shall
take effect on the same date and in the sane manner as such section
t akes effect.



