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STATE OF NEW YORK

7411
I N SENATE
May 10, 2012

Introduced by Sen. McDONALD -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business law, in relation to prohibiting the
retail sale and distribution of novelty lighters

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
391-s to read as foll ows:

S 391-S. SALE AND DI STRIBUTION OF NOVELTY LI GHTERS PROHI BI TED. 1.
DEFI NI TI ONS:

(A) "AUDI O EFFECTS" MEANS MUSIC, AN MAL SOUNDS, WH STLES, BUZZERS,
BEEPERS OR OTHER NO SES NOT TYPI CALLY CAUSED BY OR PERTI NENT TO THE
FLAME- PRODUCI NG FUNCTI ON OF THE LI GHTER.

(B) "DI STRIBUTE" MEANS TO

(1) DELIVER TO A PERSON OTHER THAN THE PURCHASER, FOR RETAIL SALE;, OR

(1) PROVIDE AS PART OF A COVVERCI AL PROMOTI ON OR AS A PRI ZE OR PREM -
UM

(O "I MPORTER' MEANS A PERSON WHO CAUSES A LI GHTER TO ENTER THI S STATE
FROM A MANUFACTURI NG WHOLESALE, DISTRIBUTION OR RETAIL SALES PO NT
QUTSIDE THI'S STATE, FOR THE PURPOSE OF SELLING OR DI STRI BUTI NG THE
LI GHTER WTHI N THI S STATE OR W TH THE RESULT THAT THE LI GHTER | S SOLD OR
DI STRIBUTED W THI N THI S STATE.

(D) "LIGHTER' MEANS A MECHANI CAL OR ELECTRI CAL DEVICE OF A TYPE TYPI -
CALLY USED FOR | GNI TI NG TOBACCO PRODUCTS BY USE OF A FLAME.

(E) "NOVELTY LI GHTER' MEANS A MECHANI CAL OR ELECTRI CAL DEVI CE TYPI CAL-
LY USED FOR THE PURPCSE OF PRODUCI NG A FLAMVE TO LI GHT Cl GARETTES, Cl GARS
OR PI PES AND WHI CH, DUE TO THE PHYSI CAL OR AUDI O FEATURES OF THE DEVI CE,
EXCLUDING | TS CAPABILITY OF PRODUCING A FLAVE, WOULD REASONABLY BE
EXPECTED TO CAUSE THE LI GHTER TO BE APPEALI NG OR ATTRACTIVE TO A CHILD
UNDER THE AGE OF TEN | NCLUDI NG, BUT NOT LIM TED TO LI GHTERS THAT RESEM
BLE A CARTOON CHARACTER, TOY, GUN, WATCH, MJSI CAL | NSTRUVENT, VEH CLE,
ANI MAL, BEVERAGE, SPORTI NG EQUI PMENT OR THAT |S CAPABLE OF CREATING
AUDI O EFFECTS OR DI SPLAYI NG FLASHI NG LI GHTS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(F) "SELL" MEANS TO PROVIDE OR PROM SE TO PROVI DE TO A WHOLESALE,
RETAI L, MAI L- ORDER OR OTHER PURCHASER | N EXCHANGE FOR CONSI DERATI ON.

2. NO PERSON, FIRM PARTNERSH P, ASSOCI ATI ON OR CORPCRATI ON SHALL
DI STRI BUTE, SELL AT RETAIL OR OFFER FOR RETAIL SALE IN THI S STATE, OR TO
ANY PERSON LOCATED IN THI S STATE, A NOVELTY LI GHTER

3. THI'S SECTI ON SHALL NOT APPLY: (A) TO A NOVELTY LI GHTER MANUFACTURED
BEFORE JANUARY FI RST, N NETEEN HUNDRED ElI GHTY AND WHICH | S CONSI DERED A
COLLECTIBLE ITEM WTH N THE COLLECTI BLE TRADE;, (B) TO A DI SPCSABLE OR
REFI LLABLE LI GHTER WTH A LOGO, LABEL, DECAL OR ARTWORK PRI NTED THEREON
OR ON HEAT SHRI NKABLE SLEEVES ATTACHED THERETO BUT WHI CH DOES NOT OTHER-
W SE RESEMBLE A NOVELTY LIGHTER; OR (C) |IF NOT | NTENDED FOR SALE OR USE
IN THE STATE, TO THE | NTERSTATE TRANSPORTATI ON OF A NOVELTY LIGHTER OR
TO THE TEMPORARY STORAGE OF A NOVELTY LIGHTER WH LE | N | NTERSTATE
COMVERCE.

4. THE DI'VI SION OF HOVELAND SECURITY AND EMERGENCY SERVICES SHALL
ESTABLI SH AND PUBLI Cl ZE A TOLL FREE TELEPHONE HOTLI NE NUVMBER TO RECEI VE
I NFORVATI ON FROM THE PUBLI C ABOUT SUSPECTED VI OLATI ONS OF THI'S SECTI ON.
THE DIVISION OF HOVELAND SECURI TY AND EMERGENCY SERVI CES SHALL PROVI DE
| NFORVATI ON ON I TS AGENCY WEBSI TE REGARDI NG THI S SECTI ON AND THE DANGERS
OF NOVELTY LI GHTERS, AND PROVI DE THE OPPORTUNI TY FOR PERSONS SUSPECTI NG
VI OLATIONS OF THI' S SECTION TO TRANSM T SUCH | NFORVATI ON TO THE DI VI SI ON
THROUGH THE | NTERNET.

5. WHENEVER ANY PCLI CE OFFI CER DESI GNATED I N SECTION 1.20 OF THE CRI M
| NAL PROCEDURE LAW OR A PEACE OFFI CER DESI GNATED | N SUBDI VI SI ON FOUR AND
SUBDI VI SI ON SEVENTY- NI NE PERTAI NI NG TO THE OFFI CE OF FI RE PREVENTI ON AND
CONTROL, OF SECTION 2.10 OF SUCH LAW ACTING PURSUANT TO H'S OR HER
SPECI AL DUTIES, SHALL DI SCOVER A NOVELTY LIGHTER I N VI OLATION OF TH S
SECTI ON, SUCH OFFI CER | S HEREBY AUTHORI ZED AND EMPONERED FORTHW TH TO
SEIZE AND TAKE POSSESSION OF SUCH | TEMS. SUCH SEI ZED | TEMS SHALL BE
TURNED OVER TO THE STATE FI RE ADM NI STRATOR OR HI' S DESI GNEE.

6. ANY PERSON WHO VI OLATES THI S SECTI ON SHALL BE SUBJECT TO A CVIL
PENALTY AS FOLLOWG:

(A) NOT MORE THAN TEN THOUSAND DOLLARS | F THE PERSON | S A MANUFACTURER
OR | MPOCRTER OF LI GHTERS.

(B) NOT MORE THAN ONE THOUSAND DCLLARS | F THE PERSON IS A WHOLESALER
OF LI GHTERS OR DI STRI BUTES LI GHTERS BY MEANS OTHER THAN DI STRI BUTI ON
DI RECTLY TO CONSUMERS.

(© NOT MORE THAN FI VE HUNDRED DOLLARS | F THE PERSON | S:

(1) A RETAIL SELLER OF LI GHTERS; OR

(I'') A PERSON DI STRIBUTING LIGHTERS, |IF THE PERSON | S OTHER THAN A
MANUFACTURER, | MPORTER OR WHOLESALER

(D) POSSESSI ON OF EACH NOVELTY LIGHTER IN VIOLATION OF TH'S SECTION
SHALL CONSTI TUTE A SEPARATE VI OLATI ON. |IF A PERSON CONTI NUES TO VI OLATE
TH' S SECTI ON AFTER BEI NG G VEN WRI TTEN NOTI CE OF THE VI OLATI ON, EACH DAY
THAT THE VI CLATI ON CONTI NUES | S A SEPARATE OFFENSE SUBJECT TO A CVIL
PENALTY.

7. THE DI VI SI ON OF HOVELAND SECURI TY AND EMERGENCY SERVI CES | S HEREBY
AUTHORI ZED TO PROMULGATE SUCH RULES AND REGULATI ONS AS ARE DEEMED NECES-
SARY TO | MPLEMENT THE PROVI SI ONS OF THI S SECTI ON, | NCLUDI NG PRESCRI Bl NG
M N MUM STANDARDS FOR ADM NI STRATI ON AND ENFORCEMENT OF THI S SECTI ON.
THE DI VI SI ON OF HOMELAND SECURI TY AND EMERGENCY SERVI CES MAY ASSESS
MONETARY PENALTI ES AS ESTABLI SHED HEREI' N, SUCH PENALTI ES COMVENCI NG ON
THE FI RST DAY FOLLOW NG THE ABATEMENT DATE SPECI FIED IN AN ORDER, AND
CONTI NUI NG UNTI L THE VI OLATI ON HAS BEEN ABATED. ABATEMENT OF VI OLATI ONS
SHALL BE VERI FI ED BY THE STATE FI RE ADM NI STRATOR.
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8. I N ADDI TI ON TO THE ENFORCEMENT AUTHORI TY GRANTED TO THE DI VI SI ON OF
HOVELAND SECURI TY AND EMERGENCY SERVI CES I N THI' S SECTI ON, WHENEVER THERE
SHALL BE A VI OLATION OF THI' S SECTI ON, AN APPLI CATI ON MAY BE MADE BY THE
ATTORNEY GENERAL IN THE NAVE OF THE PEOPLE OF THE STATE OF NEW YORK, TO
A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON BY A SPECI AL PROCEEDI NG TO | SSUE
AN | NJUNCTI ON, AND UPON NOTI CE TO THE DEFENDANT OF NOT LESS THAN FIVE
DAYS, TO ENJO N AND RESTRAI N THE CONTI NUANCE OF SUCH VI CLATION; AND | F
| T SHALL APPEAR TO THE SATI SFACTION OF THE COURT OR JUSTICE THAT THE
DEFENDANT HAS, IN FACT, VIOLATED TH'S SECTI ON, AN I NJUNCTI ON MAY BE
| SSUED BY THE COURT OR JUSTI CE, ENJO NI NG AND RESTRAI NING ANY FURTHER
VI OLATI ONS, W THOUT REQUI RI NG PROOF THAT ANY PERSON HAS, | N FACT, BEEN
| NJURED OR DAMAGED THEREBY. | N ANY SUCH PROCEEDI NG, THE COURT MAY MAKE
ALLOMNCES TO THE ATTORNEY GENERAL AS PROVIDED I N PARAGRAPH SI X OF
SUBDI VI SI ON (A) OF SECTI ON ElI GHTY- THREE HUNDRED THREE OF THE Cl VI L PRAC
TI CE LAW AND RULES, AND DI RECT RESTI TUTI ON. WHENEVER THE COURT SHALL
DETERM NE THAT A VIOLATION OF THI S SECTI ON HAS OCCURRED, THE COURT MAY
| MPOSE A CIVIL PENALTY AS SET FORTH IN SUBDIVISION SI X OF THIS SECTI ON.
IN CONNECTION W TH ANY SUCH PROPOSED APPLI CATI ON, THE ATTORNEY GENERAL
| S AUTHORI ZED TO TAKE PROOF AND MAKE A DETERM NATION OF THE RELEVANT
FACTS AND TO | SSUE SUBPCENAS | N ACCORDANCE W TH THE CI VI L PRACTI CE LAW
AND RULES.

S 2. This act shall take effect inmediately. Notw thstanding such
effective date, no person shall be subject to a civil penalty for any
violation that occurs before the ninetieth day after such effective
dat e.



