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STATE OF NEW YORK

695
2011- 2012 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 5, 2011

Introduced by Sen. KLEIN -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health law, in relation to prohibiting the
sale of electronic cigarettes to mnors and in relation to prohibiting
the distribution or sale of any item containing or delivering nicotine
that is not defined by law as a tobacco product or approved by the
United States food and drug admi nistration for sale as a tobacco use
cessation or harmreduction product

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1399-cc of the public health law, as anended by
chapter 508 of the laws of 2000, subdivision 3 as separately anended by
chapter 162 of the laws of 2002 and subdivision 7 as anended by chapter
13 of the laws of 2003, is anended to read as foll ows:

S 1399-cc. Sale of tobacco products, herbal cigarettes, ELECTRONI C
Cl GARETTES, rolling papers or pipes to mnors prohibited. 1. As used in
this section:

(a) "A device capable of deciphering any electronically readable
format" or "device" shall nean any conmercial device or conbination of
devices wused at a point of sale or entry that is capable of reading the
i nformati on encoded on the bar code or nmgnetic strip of a driver's
license or non-driver identification card issued by the state conmm s-
si oner of notor vehicles;

(b) "Card hol der"” neans any person presenting a driver's |license or
non-driver identification card to a |licensee, or to the agent or enpl oy-
ee of such licensee under this chapter; [and]

(c) "Transaction scan" neans the process involving an automated bar
code reader by which a |licensee, or agent or enployee of a |icensee
under this chapter reviews a driver's license or non-driver identifica-
tion card presented as a precondition for the purchase of a tobacco
product or herbal cigarettes pursuant to subdivision three of this
section; AND

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(D) "ELECTRONI C Cl GARETTE" OR "E-Cl GARETTE" MEANS A BATTERY- OPERATED
DEVI CE THAT CONTAINS CARTRI DGES FI LLED W TH NI COTI NE, FLAVOR AND OTHER
CHEM CALS THAT ARE TURNED | NTO VAPOR WHI CH | S | NHALED BY THE USER

2. Any person operating a place of business wherein tobacco products
[or], herbal cigarettes OR ELECTRONI C Cl GARETTES are sold or offered for
sale is prohibited fromselling such products, herbal cigarettes, ELEC
TRONI C Cl GARETTES, rolling papers or pipes to individuals under eighteen
years of age, and shall post in a conspicuous place a sign upon which
there shall be inprinted the follow ng statenment, "SALE OF Cl GARETTES,
Cl GARS, CHEW NG TOBACCO, PONERED TOBACCO, OR OTHER TOBACCO PRODUCTS,
HERBAL Cl GARETTES, ELECTRONI C Cl GARETTES, ROLLI NG PAPERS OR PIPES, TO
PERSONS UNDER EI GHTEEN YEARS OF AGE |'S PRCHI BI TED BY LAW" Such sign
shall be printed on a white card in red letters at least one-half inch
i n hei ght.

3. Sale of tobacco products [or], herbal cigarettes, OR ELECTRONI C
Cl GARETTES i n such places, other than by a vending nachine, shall be
made only to an individual who denonstrates, through (a) a valid driv-
er's license or non-driver's identification card issued by the conmm s-
sioner of notor vehicles, the federal governnent, any United States
territory, comonweal th or possession, the District of Colunbia, a state
government within the United States or a provincial government of the
dom nion of Canada, or (b) a valid passport issued by the United States
government or any other country, or (c) an identification card issued by
the arned forces of the United States, indicating that the individual is
at | east eighteen years of age. Such identification need not be required
of any individual who reasonably appears to be at least twenty-five
years of age, provided, however, that such appearance shall not consti -
tute a defense in any proceeding alleging the sale of a tobacco product
[or], herbal cigarettes OR ELECTRONI C Cl GARETTE to an indivi dual under
ei ght een years of age.

4. (a) Any person operating a place of business wherein tobacco
products J[or], herbal cigarettes OR ELECTRONI C Cl GARETTES are sold or
offered for sale may performa transaction scan as a precondition for
such purchases.

(b) In any instance where the information deciphered by the trans-
action scan fails to match the information printed on the driver's
license or non-driver identification card, or if the transaction scan
indicates that the information is false or fraudulent, the attenpted
transaction shall be deni ed.

(c) In any proceeding pursuant to section thirteen hundred-ninety-
nine-ee of this article, it shall be an affirmative defense that such
person had produced a driver's |icense or non-driver identification card
apparently issued by a governnental entity, successfully conpleted that
transaction scan, and that the tobacco product [or], herbal cigarettes
OR ELECTRONI C Cl GARETTE had been sol d, delivered or given to such person
in reasonabl e reliance upon such identification and transaction scan. In
eval uating the applicability of such affirnmati ve defense the comm ssi on-
er shall take into consideration any witten policy adopted and inpl e-
nmented by the seller to effectuate the provisions of this chapter. Use
of a transaction scan shall not excuse any person operating a place of
busi ness wherein tobacco products [or], herbal cigarettes OR ELECTRONI C
Cl GARETTES are sold, or the agent or enployee of such person, fromthe
exerci se of reasonable diligence otherwise required by this chapter.
Not wi t hst andi ng t he above provisions, any such affirmative defense shal
not be applicable in any civil or crimnal proceeding, or in any other
forum
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5. A licensee or agent or enployee of such licensee shall only use a
device capable of deciphering any electronically readable format, and
shall only use the information recorded and mai ntained through the use
of such devices, for the purposes contained in subdivision four of this
section. No licensee or agent or enployee of a licensee shall resell or
di sseninate the information recorded during such a scan to any third
person. Such prohibited resale or dissen nation includes but is not
limted to any advertising, marketing or pronotional activities.
Notwi thstanding the restrictions inposed by this subdivision, such
records may be rel eased pursuant to a court ordered subpoena or pursuant
to any other statute that specifically authorizes the release of such
i nformati on. Each violation of this subdivision shall be punishable by a
civil penalty of not nore than one thousand doll ars.

6. A licensee or agent or enployee of such a licensee may el ectron-
ically or mechanically record and maintain only the information from a
transaction scan necessary to effectuate this section. Such informtion
shall be limted to the following: (a) nane, (b) date of birth, (c)
driver's license or non-driver identification nunber, and (d) expiration
date. The commi ssioner and state conmm ssioner of notor vehicles shal
jointly pronmul gate any regul ati ons necessary to govern the recordi ng and
mai nt enance of these records by a |licensee under this chapter. The
commi ssioner and the state |iquor authority shall jointly promul gate any
regul ati on necessary to ensure quality control in the use of the trans-
action scan devices under this chapter and article five of the al coholic
beverage control |aw.

7. No person operating a place of business wherein tobacco products
[or], herbal cigarettes OR ELECTRONI C Cl GARETTES are sold or offered for
sale shall sell, permt to be sold, offer for sale or display for sale
any tobacco product [or], herbal cigarettes OR ELECTRONIC ClI GARETTE in
any nmanner, unless such products and cigarettes are stored for sale (a)
behind a counter in an area accessible only to the personnel of such
business, or (b) in a |locked container; provided, however, such
restriction shall not apply to tobacco businesses, as defined in subdi-
vi sion eight of section thirteen hundred ninety-nine-aa of this article,
and to places to which adnmi ssion is restricted to persons ei ghteen years
of age or ol der.

S 2. The public health law is anended by adding a new section
1399-mm 1 to read as foll ows:

S 1399- M 1. PROH BI TI ON OF PRODUCTS NOT DEFI NED AS TOBACCO PRODUCTS
OR APPROVED BY THE UNI TED STATES FOOD AND DRUG ADM NI STRATI ON. 1.
PRODUCTS CONTAI NI NG OR DELI VERING NI COTI NE | NTENDED OR EXPECTED FOR
HUMAN CONSUMPTI ON THAT ARE NOT TOBACCO PRODUCTS, AS DEFINED I N SECTI ON
THI RTEEN HUNDRED NI NETY- NI NE- AA OF THI S ARTI CLE, SHALL NOT BE DI STRI B-
UTED OR SOLD UNLESS SUCH PRODUCTS HAVE BEEN APPROVED BY THE UNI TED
STATES FOOD AND DRUG ADM NI STRATI ON FOR SALE AS TOBACCO USE CESSATI ON OR
HARM REDUCTI ON PRODUCTS OR FOR OTHER MEDI CAL PURPOSES AND ARE BEI NG
MARKETED AND SOLD SOLELY FOR THAT APPROVED PURPOSE

2. IN ADDI TI ON TO ENFORCEMENT ACTI ONS AUTHORI ZED I N SECTI ON THI RTEEN
HUNDRED NI NETY- NI NE- EE OF TH S ARTI CLE, THE ATTORNEY GENERAL MAY APPLY
IN THE NAME OF THE PECPLE OF THE STATE OF NEW YORK ON FI VE DAYS NOTI CE
FOR AN ORDER COVPELLING COWPLIANCE WTH THI'S SECTION. |IN ANY SUCH
PROCEEDI NG THE COURT MAY |IMPOSE A CIVIL PENALTY I N AN AMOUNT NOT TO
EXCEED TEN THOUSAND DOLLARS FOR EACH VI OLATI ON

S 3. This act shall take effect imrediately; provided however that
section two of this act shall take effect on the sixtieth day after it
shal | have becone a | aw



