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STATE OF NEW YORK

6530
I N SENATE
February 23, 2012

Introduced by Sen. PERALTA -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Investigations and Govern-
ment Operations

AN ACT to anend chapter 60 of the |laws of 2004, anending the tax |aw
relating to the enpire state film production credit, and the tax | aw,
inrelation to the aggregate annual anount of such <credit against
state taxes

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Sections 7 and 8 of part P of chapter 60 of the Ilaws of
2004, anending the tax law relating to the enpire state film production
credit, subdivision (a) of section 7 as anended by section 4 of part
WV 1 of chapter 57 of the |aws of 2008, subdivision (b) of section 7 as
anmended by section 2 and subdivision (c) of section 1 as anended by
section 3 of part Y of chapter 62 of the | aws of 2006, subdivision (d)
of section 7 as anmended by section 1 of part Q of chapter 57 of the | aws
of 2010, subdivision (e) of section 7 as anended by section 1 of part C
of chapter 312 of the |laws of 2010, are anended to read as foll ows:

S 7. Maximum anount of credits. (a) [The aggregate anount of tax
credits allowed under section 24, subdivision 36 of section 210 and
subsection (gg) of section 606 of the tax law in any cal endar year shal
be $25 million in 2004 and 2005, $60 nillion in 2006 and 2007, $65
mllion in 2008, $75 mllion in 2009, $85 mllion in 2010, $90 mllion
in 2011 and 2012, and $110 million in 2013. Such aggregate anmount of
credits shall be allocated by the governor's office for notion picture
and television developnment anong taxpayers in order of priority based
upon the date of filing an application for allocation of film production
credit with such office. If the total amunt of allocated credits
applied for in any particular year exceeds the aggregate anount of tax
credits allowed for such year under this section, such excess shall be
treated as having been applied for on the first day of the subsequent
year.

(b)] The aggregate anobunt of tax «credits allowed pursuant to the
authority of subdivision (b) of section 1201-a of the tax law in any
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cal endar year shall be $12.5 million in 2004 and 2005 and $30 mllion in
2006 through 2011. Such aggregate anount of credits shall be allocated
by the mayor's office of film theater and broadcasti ng anbng taxpayers
in order of priority based upon the date of filing an application for
all ocation of filmproduction credit with such office. If the total
anount of allocated credits applied for in any particul ar year exceeds
t he aggregate anount of tax credits allowed for such vyear under this
section, such excess shall be treated as having been applied for on the
first day of the subsequent year.

[(c) The New York state conmm ssioner of econonmic devel opnent, after
consulting with the New York state commi ssioner of taxation and finance,
the New York city conmm ssioner of finance and the comm ssioner of the
mayor's office of film theater and broadcasting, shall amend regu-
| ations by October 31, 2006 to establish procedures for the allocation
of tax credits as required by subdivision (a) of this section. In addi-
tion, wupon] (B) UPON enactnent of a local law allowing tax credits
pursuant to the authority of subdivision (b) of section 1201-a of the
tax law, the mayor's office of film theater and broadcasting shal
anmend as soon as practicable substantially simlar rules to establish
procedures for the allocation of tax credits as required by subdivision
[(b)] (A of this section. Such rules and regulations shall include
provi sions describing the application process, the due dates for such
appl i cations, the standards which shall be used to evaluate the applica-
tions, the docunentation that will be provided by taxpayers to substan-
tiate to [the New York state departnment of taxation and finance or] the
New York city departnent of finance the anmount of tax credits allocated
to such taxpayers, and such other provisions as deened necessary and
appropriate. Notw thstanding any other provisions to the contrary in
[the state administrative procedure act or] the city admnistrative
procedure act, such rules and regul ati ons nay be adopted on an energency
basis if necessary.

[(d) Additional pool 1 - The aggregate anount of tax credits allowed
in subdivision (a) of this section shall be increased by an additiona
$350 mllion in 2009. This additional anmount shall be allocated by the
governor's office for notion picture and television devel opnent anong
taxpayers in accordance with subdivision (a) of this section.

(e) Additional pool 2 - The aggregate anmount of tax credits allowed in
subdi vision (a) of this section shall be increased by an additional $420
mllion in 2010, $420 mllion in 2011, $420 mllion in 2012, $420
mllion in 2013 and $420 million in 2014 provided however, $7 mllion of
the annual allocation shall be available for the enpire state fil m post
production credit pursuant to section 31 of the tax |aw This addi -
tional amount shall be allocated by the governor's office for notion
pi cture and tel evision devel opment anong taxpayers in accordance wth
subdivision (a) of this section. |If the director of the governor's
of fice for notion picture and tel evision devel opnment determ nes that the
aggregat e amobunt of tax credits avail able fromadditional pool 2 for the
enpire state film production tax credit have been previously allocated,
and determnes that the pending applications fromeligible applicants
for the post production tax credit pursuant to section 31 of the tax | aw
is insufficient to utilize the balance of wunallocated post production
tax credits fromsuch pool, the remainder, after such pending applica-
tions are considered, shall be nade available for allocation in the
enpire state filmtax credit pursuant to section 24, subdivision 36 of
section 210 and subsection (gg) of section 606 of the tax |aw The
governor's office for notion picture and tel evision devel opnent rnust
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notify taxpayers of their allocation year and include the allocation
year on the certificate of tax credit. Taxpayers eligible to claima
credit nust report the allocation year directly on their enpire state
film production credit tax formfor each year a credit is clained and
include a copy of the certificate with their tax return. In the case of
a qualified filmthat receives funds fromadditional pool 2, no enpire
state film production credit shall be clained before the later of (1)
the taxabl e year the production of the qualified film is conplete, or
(2) the taxable year inmediately followi ng the allocation year for which
the film has been allocated credit by the governor's office for notion
pi cture and tel evision devel opnent. ]

S 8. The conmm ssioner of the departnment of taxation and finance, in
conjunction with the director of the governor's office for notion
pi cture and tel evision devel opnent, shall submt to the governor, the
tenporary president of the senate, and the speaker of the assenbly, an
annual report to be submtted in February of each year evaluating the
effectiveness of the filmproduction tax credit provided by this act in
stimulating the growh of the filmindustry in the state. Such report
shall include, but not be limted to, in total and by qualified film
the nunber of qualified filns, the qualified production costs, the
production costs, the qualified film production facilities, and the
credit amounts cl aimed by each qualified film as well as the inpact on
enpl oymrent and the econony of the state and city of New York. Such
report shall be based on data available fromthe application filed wth
the governor's office for notion picture and tel evision devel opnment for
all ocation of film production credits. Notw thstandi ng any provision of
law to the contrary, the infornmation contained in the report shall be
public information. The report nay al so include any recomrendati ons for
changes in the calculation or admnistration of the credit, RECOVMENDA-
TI ONS ON WHETHER, BASED ON THE | NFORMATION IN SUCH ANNUAL REPORT, AN
ANNUAL LI M TATION OF THE AGGREGATE AMOUNT OF TAX CREDI TS UNDER SECTI ON
24, SUBDI VI SION 36 OF SECTI ON 210 AND SUBSECTI ON (GG OF SECTION 606 OF
THE TAX LAW SHOULD BE |IMPCSED, and any other recomendati on of the
commi ssi oner regarding continuing nodification, or repeal of such act,
and such other information regarding the act as the conm ssioner nay
feel useful and appropriate.

S 2. Paragraph 2 of subdivision (a) of section 24 of the tax law, as
anended by section 4 of part Q of chapter 57 of the laws of 2010, is
amended to read as foll ows:

(2) The anobunt of the credit shall be the product (or pro rata share
of the product, in the case of a nenber of a partnership) of thirty
percent and the qualified production costs paid or incurred in the
production of a qualified film provided that: (i) the qualified
production costs (excluding post production costs) paid or incurred
which are attributable to the use of tangible property or the perform
ance of services at a qualified film production facility in the
production of such qualified filmequal or exceed seventy-five percent
of the production costs (excluding post production costs) paid or
incurred which are attributable to the use of tangi ble property or the
performance of services at any filmproduction facility within and with-
out the state in the production of such qualified film and (ii) except
with respect to a qualified independent film production conpany or
pilot, at |least ten percent of the total principal photography shooting
days spent in the production of such qualified filmnmust be spent at a
qualified film production facility. However, if the qualified production
costs (excludi ng post production costs) which are attributable to the
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use of tangible property or the performance of services at a qualified
filmproduction facility in the production of such qualified film is
less than three mllion dollars, then the portion of the qualified
production costs attributable to the use of tangi ble property or the
performance of services in the production of such qualified fil m outside
of a qualified filmproduction facility shall be allowed only if the
shooti ng days spent in New York outside of a film production facility in
the production of such qualified film equal or exceed seventy-five
percent of the total shooting days spent within and wthout New York
outside of a filmproduction facility in the production of such quali -
fied film The credit shall be allowed for the taxable year in which the
production of such qualified filmis conpleted. [However, in the case of
a qualified filmthat receives funds fromadditional pool 2, no credit
shall be clainmed before the later of (1) the taxable year the production
of the qualified filmis conplete, or (2) the taxable year immediately
following the allocation year for which the film has been allocated
credit by the governor's office for notion picture and tel evision devel -
oprment.] If the amount of the credit is at |east one mllion dollars but
less than five million dollars, the credit shall be clained over a two
year period beginning in the first taxable year in which the credit may
be clained and in the next succeedi ng taxable year, with one-half of the
amount of <credit allowed being clained in each year. If the anount of
the credit is at least five mllion dollars, the credit shall be clained
over a three year period beginning in the first taxable vyear 1in which
the credit may be clainmed and in the next two succeedi ng taxabl e years,
with one-third of the anmobunt of the credit allowed being clained in each
year.

S 3. This act shall take effect January 1, 2015 and shall apply to tax
years conmencing on or after such date.



