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STATE OF NEW YORK

6446
I N SENATE
February 9, 2012

Introduced by Sens. CARLUCCI, KLEIN, SAVI NO, VALESKY -- read tw ce and
ordered printed, and when printed to be commtted to the Comrttee on
Commer ce, Econom ¢ Devel oprment and Snal | Busi ness

AN ACT to anend the state admi nistrative procedure act, in relation to
aut hori zing regul at ed busi nesses to petition a state agency for an
alternate nethod of inplenenting a regul atory nmandate

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 204-a of the state adm nistrative procedure act, as
anmended by section 1 of subpart H of part C of chapter 97 of the | aws of
2011, is anmended to read as foll ows:

S 204-a. Alternate nethods for inplenenting regulatory nmandates. 1. As
used in this section:

(a) "local government" nmeans any county, city, town, village, schoo
district, fire district or other special district;

(b) "REGULATED BUSINESS' MEANS ANY GROUP OF BUSI NESSES OF A SIM LAR
TYPE OR TRADE, OR FROM THE SAME REG ON OR AREA OF THE STATE, OR ANY
GROUP OF BUSI NESSES W THI N THE STATE, THAT ARE SUBJECT TO THE REGULATI ON
OF ANY AGENCY. SUCH TERM SHALL | NCLUDE ANY ENTITY OR GROUP WH CH REPRES-
ENTS SUCH BUSI NESSES;

(© "reqgulatory mandate" neans any rule which (I) requires one or nore
| ocal governnments to create a new program increase the |evel of service
for an existing programor otherw se conply with mandatory requirenents;
OR (I1) REGULATES THE CONDUCTI NG AND MANAGEMENT OF ANY BUSINESS IN THI' S
STATE; and

[(c)] (D) "petition" nmeans a docunent submitted by a | ocal governnent
OR REGULATED BUSI NESSES seeking approval of an alternate nethod for
i mpl enmenting a regul atory nmandat e.

2. A local governnment, or two or nore |ocal governnments acting joint-
ly, may seek approval for an alternate nethod of inplenenting a regul a-
tory mandate by submitting to the appropriate state agency a petition
whi ch shall include but not be imted to:
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(a) for each involved |ocal governnent, an indication that subm ssion
has been approved by the governi ng body of the |ocal governnment or by an
of ficer duly authorized by the governing body to do so;

(b) an identification of the regulatory nandate which is the subject
of the petition and information sufficient to establish that the
proposed alternate nethod of inplenentation is consistent with and will
effectively carry out the objectives of the regul atory nmandate;

(c) information sufficient to establish that the proposed alternate
nmethod of inplenmentation is consistent with and will effectively carry
out the objectives of the regul atory mandat e;

(d) docunentation that the petition has been subnmtted to the author-
ized agents of any certified or recognized enployee organizations
representing enpl oyees who woul d be effected by inplenmentation of the
al ternate nethod;

(e) whether the state has provided financial assistance for conplying
with the regul atory mandate; and

(f) the name, public office address and tel ephone nunber of the repre-
sentative of the |ocal government who will coordinate requests for addi-
tional information on the petition; and

(g) where two or nore |local governnments have petitioned jointly,
informati on which addresses the manner in which responsibility for
i mpl enentation will be allocated between or anong the participating
| ocal governnents.

2- A. REGULATED BUSI NESSES MAY SEEK APPROVAL FOR AN ALTERNATE METHOD OF
| MPLEMENTI NG A REGULATORY MANDATE BY SUBM TTI NG TO THE APPROPRI ATE STATE
AGENCY A PETI TI ON WHI CH SHALL | NCLUDE BUT NOT BE LI M TED TGO

(A FOR EACH | NVOLVED REGULATED BUSINESS, AN |NDI CATION THAT
SUBM SSI ON HAS BEEN APPROVED BY THE OANER OR GOVERNI NG BODY OF THE REGU
LATED BUSI NESS TO DO SO

(B) AN | DENTI FI CATI ON OF THE REGULATORY MANDATE WHICH IS THE SUBJECT
OF THE PETI TI ON;

(© | NFORVATI ON  SUFFI CI ENT TO ESTABLI SH THAT THE PROPOSED ALTERNATE
METHOD OF | MPLEMENTATI ON | S CONSI STENT WTH AND WLL EFFECTI VELY CARRY
OUT THE OBJECTI VES OF THE REGULATORY MANDATE; AND

(D) THE NAME, BUSI NESS ADDRESS AND TELEPHONE NUMBER OF THE REPRESEN-
TATI VE OF THE REGULATED BUSI NESSES WHO WLL COORDI NATE REQUESTS FOR
ADDI TI ONAL | NFORVATI ON ON THE PETI TI ON.

3. The agency shall cause a notice of the petition to be published in
the state register and a newspaper of general <circulation in the
i npacted community OR COVMUNI TIES and shall receive comments on the
petition for a period of thirty days. Such notice shall either include
the full text of the information set forth in the petition or shall set
forth the address of a website on which the full text has been posted.
The notice shall include the name, public office OR BUSI NESS address and
t el ephone nunber, and may include a fax nunber and el ectronic mai
address, of an agency representative fromwhom additional information on
the petition can be obtained and to whom comments on the petition may be
subm tted.

4. Not later than thirty days after the |last day of the comment peri-
od, the agency shall approve or disapprove the petition. The agency nay
approve the petition wi thout change or with such conditions or nodifica-
tions as the agency deens appropriate. Notice of the agency determ -
nation shall be provided in witing to the |ocal governnent OR REGULATED
BUSI NESSES and shall be published in the state register. The agency
shall not grant a petition unless it determnes that the petition has
nmet the requirenments of subdivision two OR TWO-A of this section and
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that the | ocal governnent [has] OR REGULATED BUSI NESSES HAVE est abl i shed
that the alternate nethod is consistent with and will effectively carry
out the objectives of the regulatory mandate; provi ded, however, that no
petition shall be approved which would result in the [contravention]
DI M NUTI ON OR ABATEMENT of any environnental, health or safety standard
or would reduce any benefits or rights accorded by law or rule to third
parties. In approving a petition, an agency nay waive a statutory
provision only if it 1s specifically authorized by |aw to waive such
provi sion. An approval shall include a timetable for agency evaluation
of the effectiveness of the alternate nethod.

(b) Notwi thstanding the provisions of paragraph (a) of this subdivi-
sion, upon receipt of an objection to a petition from the authorized
agent of any certified or recogni zed enpl oyee organi zati on representing
enpl oyees who woul d be affected by inplenentation of the alternate neth-
od, the agency shall provide any such organi zations with an opportunity
for a hearing. If an adjudicatory proceeding is requested, the petition
shall not be approved unless the agency deternm nes by a preponderance of
the evidence that inplenenting the alternate nethod would not affect
such enpl oyees by contraveni ng any environmental, health or safety stan-
dard, reducing any rights or benefits or violating the terns of any
negoti ated agreenent, and that all other requirenments of this section
have been nmet. The provisions of this subdivision are in addition to and
shall not be construed to inpair or nodify any rights of such enpl oyees
under any other |aw, regulation or contract.

5. A local government OR REGULATED BUSI NESSES t hat [objects] OBJECT to
a state agency determnation to nodify or disapprove its petition nay
appeal in witing to the mandate relief council, who, upon review of the
agency's findings and determi nation, may approve, nodify or di sapprove
the petition.

6. Nothing in this section shall require a |ocal government OR REGJ
LATED BUSINESSES to conmence or continue an alternate method of inple-
mentation if it determines in its sole discretion not to do so, except
to the extent that a | ocal governnent [has] OR REGULATED BUSI NESSES HAVE
coommitted to comencing or continuing an alternate nmethod in a joint
petition submtted pursuant to subdivision two OR TWO-A of this section

7. A state agency nay rescind its approval of a petition only after a
heari ng, provided, however, that the agency may suspend its approval of
a petition prior to a hearing if it finds that i Mmedi ate suspension is
necessary to address an inmmnent threat to health or safety. Notice of a
heari ng nmust be provided to the petitioner at least thirty days prior to
t he hearing and nust be posted on the agency's website. Such notice nust
state the basis for the agency's decision to seek rescission and inform
the | ocal government OR REGULATED BUSI NESSES that it may request infor-
mation relied upon by the agency in making its determ nation, which
i nformati on nmust be provided to the |ocal governnment OR REGULATED BUSI -
NESSES at | east seven days in advance of the hearing. After such hear-
ing, the agency may rescind its approval upon a finding that the alter-
native method of inplenentation is not consistent with or does not
effectively carry out the objectives of the regul atory nmandate.

8. Notwi thstanding any other provision of law, inplenentation of an
al ternate nethod approved by an agency pursuant to this section shall be
deened to lawfully neet all requirenments of the regulatory mandate. An
agency shall retain the authority to enforce conpliance with the alter-
nate method in the sane manner as it may enforce conpliance with the
underlying rule. Any action on a petition by a state agency shall be
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subject to review pursuant to article seventy-eight of the civil prac-
tice law and rul es.

9. In accordance with the tinetabl e established pursuant to subdivi-
sion three of this section, the agency shall evaluate the effectiveness
of the alternate nmethod in carrying out the objectives of the regul atory
mandate. The evaluation shall identify any savings or other benefits,
and any costs or other disadvantages, of inplenenting the alternate
nmet hod, and shall address the desirability of incorporating the alter-
nate nethod into the rules of the agency. Notice of availability of the
eval uation shall be published in the state register.

S 2. Section 204-a of the state admi nistrative procedure act, as added
by chapter 479 of the laws of 2001, is anended to read as foll ows:

S 204-a. Alternate nethods for inplenenting regulatory mandates. 1. As
used in this section:

(a) "local government" neans any county, city, town, village, schoo
district, fire district or other special district;

(b) "REGULATED BUSI NESSES" MEANS ANY GROUP OF BUSI NESSES OF A SIM LAR
TYPE OR TRADE, OR FROM THE SAME REG ON OR AREA OF THE STATE, OR ANY
GROUP OF BUSI NESSES W THI N THE STATE, THAT ARE SUBJECT TO THE REGULATI ON
OF ANY AGENCY. SUCH TERM SHALL | NCLUDE ANY ENTITY OR GROUP WH CH REPRES-
ENTS SUCH BUSI NESSES;

(C© "reqgulatory mandate" neans any rule which (I) requires one or nore
| ocal governnments to create a new program increase the |evel of service
for an existing programor otherw se conply with mandatory requirenents;
OR (11) REGULATES THE CONDUCTI NG AND MANAGEMENT OF ANY BUSINESS IN THI'S
STATE; and

[(c)] (D "petition" neans a docunent subnmitted by a |ocal governnent
seeki ng approval of an alternate method for inplenenting a regulatory
mandat e.

2. A petition shall include:

(a) an indication that subm ssion has been approved by the governing
body of the |ocal governnment or by an officer duly authorized by the
governi ng body to do so;

(b) an identification of the regulatory nandate which is the subject
of the petition and information sufficient to establish that the
proposed alternate nethod of inplenentation is consistent with and will
effectively carry out the objectives of the regul atory nmandate;

(c) information on the process used by the |ocal governnent to ensure
that all stakehol ders have been appropriately involved in the process of
devel oping the alternate nmethod, including where relevant the date of
any hearing, forumor other nmeeting to seek input on the alternate neth-
od;

(d) docunentation that the petition has been subnmtted to the author-
ized agents of any certified or recognized enployee organizations
representing enpl oyees who woul d be effected by inplenentation of the
al ternate nethod;

(e) a proposed plan and tinetable for conpiling and reporting informa-
tion to facilitate evaluation of the effectiveness of the alternate
met hod;

(f) if the state provides financial assistance for conplying with the
regul atory nandate, any proposed anmount or percentage of such assistance
which would be returned to the state due to savings frominplenenting
the alternate nethod; and

(g) the name, public office address and tel ephone nunber of the repre-
sentative of the |local government who will coordinate requests for addi-
tional information on the petition.
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2- A. REGULATED BUSI NESSES MAY SEEK APPROVAL FOR AN ALTERNATE METHOD OF
| MPLEMENTI NG A REGULATORY MANDATE BY SUBM TTI NG TO THE APPROPRI ATE STATE
AGENCY A PETI TI ON WHI CH SHALL | NCLUDE BUT NOT BE LI M TED TGO

(A FOR EACH | NVOLVED REGULATED BUSINESS, AN |NDI CATION THAT
SUBM SSI ON HAS BEEN APPROVED BY THE OANER OR GOVERNI NG BODY OF THE REGU
LATED BUSI NESS TO DO SO

(B) AN | DENTI FI CATI ON OF THE REGULATORY MANDATE WHICH IS THE SUBJECT
OF THE PETI TI ON;

(O | NFORVATI ON  SUFFI CI ENT TO ESTABLI SH THAT THE PROPOSED ALTERNATE
METHOD OF | MPLEMENTATI ON | S CONSI STENT WTH AND WLL EFFECTI VELY CARRY
OUT THE OBJECTI VES OF THE REGULATORY MANDATE; AND

(D) THE NAME, BUSI NESS ADDRESS AND TELEPHONE NUMBER OF THE REPRESEN-
TATI VE OF THE REGULATED BUSI NESSES WHO WLL COORDI NATE REQUESTS FOR
ADDI TI ONAL | NFORVATI ON ON THE PETI TI ON.

3. Two or nore local governnents my subnit a petition jointly,
provi ded that each |ocal governnent neets the requirenents of paragraphs
(a), (c), (d) and (g) of subdivision two of this section, and provided
that the petition addresses the nanner in which responsibility for
i mpl enentation will be allocated between or anong the participating
| ocal governnents.

4. The agency shall cause a notice of the petition to be published in
the state register and shall receive conments on the petition for a
period of thirty days. Such notice shall either include the full text of
the information set forth in the petition or shall set forth the address
of a website on which the full text has been posted. The notice shal
include the nane, public office OR BUSINESS address and telephone
nunber, and may include a fax nunber and el ectronic nail address, of an
agency representative fromwhom additional information on the petition
can be obtained and to whom comrents on the petition nmay be submtted.

5. (a) Not later than thirty days after the |ast day of the comrent
period, the agency shall approve or disapprove the petition. The agency
may approve the petition wthout change or with such conditions or
nodi fications as the agency deens appropriate. Notice of the agency
determination shall be provided in witing to the |ocal governnent OR
REGULATED BUSI NESSES and shall be published in the state register. The
agency shall not grant a petition unless it deternm nes that the petition
has nmet the requirenments of subdivision two OR TWO-A of this section and
that the | ocal governnent [has] OR REGULATED BUSI NESSES HAVE est abl i shed
that the alternate nmethod is consistent with and will effectively carry
out the objectives of the regulatory mandate; provi ded, however, that no
petition shall be approved which would result in the [contravention]
DI M NUTI ON OR ABATEMENT of any environnmental, health or safety standard
or woul d reduce any benefits or rights accorded by law or rule to third

parties. In approving a petition, an agency nmay waive a statutory
provision only if it is specifically authorized by law to waive such
provision. An approval shall include a tinmetable for agency eval uation

of the effectiveness of the alternate nethod.

(b) Notwi t hstandi ng the provisions of paragraph (a) of this subdivi-
sion, wupon receipt of an objection to a petition fromthe authorized
agent of any certified or recogni zed enpl oyee organi zati on representing
enpl oyees who woul d be affected by inplenentation of the alternate neth-
od, the agency shall provide any such organi zations with an opportunity
for a hearing. If an adjudicatory proceeding is requested, the petition
shall not be approved unless the agency deternm nes by a preponderance of
the evidence that inplenenting the alternate method woul d not affect
such enpl oyees by contraveni ng any environmental, health or safety stan-
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dard, reducing any rights or benefits or violating the ternms of any
negoti ated agreenent, and that all other requirenents of this section
have been nmet. The provisions of this subdivision are in addition to and
shall not be construed to inpair or nodify any rights of such enpl oyees
under any other |aw, regulation or contract.

6. Nothing in this section shall require a |ocal government OR REGJ
LATED BUSINESSES to conmence or continue an alternate method of inple-
mentation if it determines in its sole discretion not to do so, except
to the extent that a | ocal governnent [has] OR REGULATED BUSI NESSES HAVE
committed to comencing or continuing an alternate nmethod in a joint
petition submtted pursuant to subdivision three of this section. A
state agency may rescind its approval of a petition at any tinme if it
deternmi nes, based on the information reported pursuant to paragraph (e)
of subdivision two of this section or other information available to it,
that the alternate nethod is not effectively carrying out the objectives
of the regulatory nmandate or is being inplenented in a manner detri -
nmental to the public interest.

7. Notwithstanding any other provision of law, inplenentation of an
al ternate nethod approved by an agency pursuant to this section shall be
deened to lawfully neet all requirenments of the regulatory mandate. An
agency shall retain the authority to enforce conpliance with the alter-
nate method in the sane manner as it may enforce conpliance with the
underlying rule. Any action on a petition by a state agency shall be
subject to review pursuant to article seventy-eight of the civil prac-
tice law and rul es.

8. In accordance with the tinmetabl e established pursuant to subdivi-
sion four of this section, the agency shall evaluate the effectiveness
of the alternate nmethod in carrying out the objectives of the regul atory
mandat e. The eval uation shall identify any savings or other benefits,
and any costs or other disadvantages, of inplenenting the alternate
nmet hod, and shall address the desirability of incorporating the alter-
nate method into the rules of the agency. Notice of availability of the
eval uation shall be published in the state register.

S 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw, provided that the
anmendnents to section 204-a of the state adm nistrative procedure act,
made by section one of this act, shall be subject to the expiration and
reversi on of such section, pursuant to section 3 of subpart H of part C
of chapter 97 of the laws of 2011, and shall be deened expired there-
wi th, when upon such date the provisions of section two of this act
shal | take effect.



