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STATE OF NEW YORK

643
2011- 2012 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 5, 2011

Introduced by Sens. GOLDEN, DeFRANCI SCO JOHNSON, RANZENHOFER -- read
twice and ordered printed, and when printed to be comitted to the
Conmittee on Codes

AN ACT to amend the penal Ilaw and the crimnal procedure law, in
relation to sentence for persistent m sdenmeanor offenders

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal law is anended by adding a new section 70.16 to
read as foll ows:

S 70. 16 SENTENCE OF | MPRI SONVENT FOR PERSI STENT M SDEMEANOR OFFENDER.

1. DEFINITION OF PERSI STENT M SDEMEANCOR OFFENDER.

(A) A PERSI STENT M SDEMEANOR OFFENDER |'S A PERSON WHO STANDS CONVI CTED
OF A M SDEMEANCR AFTER HAVI NG PREVI QUSLY BEEN CONVI CTED OF FIVE OR MORE
CRI MES, AS PROVI DED | N PARAGRAPH (B) OF THI S SUBDI VI SI ON.

(B) A PREVIOUS CRI M NAL CONVI CTION W THI N THE MEANI NG OF PARAGRAPH (A)
OF THIS SUBDIVISION IS A CONVICTION OF A CRIME IN THI S STATE, PROVI DED:

(1) THAT A SENTENCE FOR SUCH CONVI CTI ON WAS | MPOSED THEREFOR; AND

(1'l) THAT THE DEFENDANT WAS SENTENCED FOR SUCH CONVI CTI ON PRI OR TO THE
DATE OF COW SSI ON OF THE PRESENT M SDEMEANOR; AND

(I'11)y SUBJECT TO THE PERIOD OF TIME EXCLUDED PURSUANT TO THE
PROVI SI ONS OF PARAGRAPH (C) OF THI 'S SUBDI VI SI ON, THAT THE DEFENDANT WAS
SENTENCED FOR SUCH CONVI CTI ON NO MORE THAN FI VE YEARS PRI OR TO THE DATE
OF COW SSI ON OF THE PRESENT M SDEMEANOR; AND

(1V) THAT THE DEFENDANT WAS NOT PARDONED ON THE GROUNDS OF | NNOCENCE.

(© ANY PERI OD OF TI ME DURI NG WH CH THE DEFENDANT WAS | NCARCERATED FOR
ANY REASON BETWEEN THE DATE OF COWM SSI ON OF THE PREVI QUS CRI ME AND THE
DATE OF COW SSION OF THE PRESENT M SDEMEANOR SHALL NOT COUNT AS TI ME
VH CH HAS ELAPSED I N DETERM NI NG THE FI VE YEAR PERIOD WTHI N WHI CH THE
DEFENDANT MUST HAVE BEEN SENTENCED FOR THE PREVI QUS CRI ME UNDER SUBPARA-
GRAPH (I11) OF PARAGRAPH (B) OF THI' S SUBDI VI SI ON; SUCH FI VE YEAR PERI OD

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SHALL BE EXTENDED BY SUCH PERI OD OR PERI ODS OF Tl ME SERVED | N | NCARCERA-
TI ON.

(D) THE TERM " SENTENCE", WHEN REFERRI NG TO THE SENTENCE FOR A PREVI QUS
CRI'M NAL CONVI CTI ON W THI N THE MEANI NG OF PARAGRAPH (B) OF THI S SUBDI VI -
SION, SHALL |[INCLUDE BUT NOTI' BE LIMTED TO A SUSPENDED SENTENCE; A
SUSPENDED EXECUTI ON OF SENTENCE; A SENTENCE OF PROBATI ON; A SENTENCE OF
CONDI TIONAL DI SCHARGE OR OF UNCONDI TI ONAL DI SCHARGE; A SENTENCE OF
CERTI FI CATI ON TO THE CARE AND CUSTODY OF THE OFFICE OF ALCOHOLI SM AND
SUBSTANCE ABUSE SERVICES; OR A SENTENCE OF ANY COMVBI NATI ON OF ONE OR
MORE OF THE FOREGO NG SENTENCES.

2. AUTHORI ZED SENTENCE. WHEN THE COURT HAS FOUND, PURSUANT TO THE
PROVI SIONS OF THE CRI M NAL PROCEDURE LAW THAT A PERSON |'S A PERSI STENT
M SDEMEANOR OFFENDER, THE COURT MJUST | MPOSE A DEFIN TE SENTENCE OF
| MPRI SONMVENT, THE TERM OF WHI CH SHALL BE FI XED BY THE COURT AT NO LESS
THAN THI RTY DAYS AND NO MORE THAN ONE YEAR, AND MAY | MPOSE ANY SENTENCE
AUTHORI ZED BY LAW OTHER THAN AND | N ADDI TI ON TO SUCH SENTENCE OF | MPRI -
SONMVENT. I N FI XING THE LENGTH OF THE TERM OF SUCH DEFINITE PERIOD OF
| MPRI SONMENT TO WHI CH THE COURT MUST SENTENCE THE DEFENDANT UPON A FI ND-
ING THAT SUCH PERSON |S A PERSI STENT M SDEMEANOR OFFENDER, THE COURT
SHALL CONSI DER THE HI STORY AND CHARACTER OF THE DEFENDANT AND THE NATURE
AND Cl RCUMSTANCES OF SUCH PERSON' S CRI M NAL CONDUCT AND SHALL SENTENCE
THE DEFENDANT TO A TERM HAVI NG A LENGTH, W THI N THE FOREGO NG PRESCRI BED
LIMTS, THAT WLL BEST SERVE THE PUBLI C | NTEREST.

S 2. The crimnal procedure |aw is anended by addi ng a new section
400. 14 to read as foll ows:

S 400.14 PROCEDURE FOR DETERM NI NG WHETHER DEFENDANT SHOULD BE
SENTENCED AS A PERSI STENT M SDEMEANOR OFFENDER.

1. APPLICABILITY. THE PROVI SIONS OF THI S SECTI ON GOVERN THE PROCEDURE
THAT MUST BE FOLLOWED I N ORDER TO |MPOSE THE PERSI STENT M SDEMEANCOR
OFFENDER SENTENCE AUTHORI ZED BY SUBDI VI SI ON TWO OF SECTION 70. 16 OF THE
PENAL LAW SUCH SENTENCE MAY NOT BE | MPOSED UNLESS, BASED UPON EVI DENCE
IN THE RECORD OF A HEARI NG HELD PURSUANT TO THI S SECTI ON, THE COURT (A)
HAS FOUND THAT THE DEFENDANT IS A PERSI STENT M SDEMEANOR OFFENDER AS
DEFINED |IN SUBDI VISION ONE OF SECTION 70.16 OF THE PENAL LAW AND (B)
HAS CONSI DERED THE HI STORY AND CHARACTER OF THE DEFENDANT AND THE NATURE
AND Cl RCUMSTANCES OF H'S OR HER CRI M NAL CONDUCT, AS WELL AS THE PUBLIC
| NTEREST, |IN DETERM NING THE LENGTH OF THE DEFI NI TE SENTENCE TO BE
| MPOSED W THI N THE LI M TS PRESCRI BED BY SUBDI VI SI ON TWO OF SECTI ON 70. 16
OF THE PENAL LAW

2. AUTHORI ZATI ON FOR HEARI NG VHEN | NFORVATI ON AVAI LABLE TO THE COURT
PRI OR TO SENTENCI NG | NDI CATES THAT THE DEFENDANT | S A PERSI STENT M SDE-
MEANOR OFFENDER, AND WHEN, IN THE OPINION OF THE COURT, THE AVAI LABLE
| NFORMATI ON SHONS THAT A PERSI STENT M SDEMEANOR OFFENDER SENTENCE MAY BE
WARRANTED, THE COURT MAY ORDER A HEARI NG TO DETERM NE (A) WHETHER THE
DEFENDANT IS I N FACT A PERSI STENT M SDEMEANOR OFFENDER, AND (B) IF SO,
VWHETHER A PERSI STENT M SDEMEANOR OFFENDER SENTENCE SHOULD BE | MPOSED.

3. ORDER DI RECTI NG A HEARI NG AN ORDER DI RECTI NG A HEARI NG TO DETER-
M NE WHETHER THE DEFENDANT SHOULD BE SENTENCED AS A PERSI STENT M SDEMEA-
NOR OFFENDER MUST BE FILED WTH THE CLERK OF THE COURT AND MJST SPECI FY
A DATE FOR THE HEARI NG NOT LESS THAN TWENTY DAYS FROM THE DATE THE ORDER
IS FILED. THE COURT MUST ANNEX TO AND FI LE WTH THE ORDER A STATEMENT
SETTI NG FORTH THE FOLLOW NG

(A) THE DATES AND PLACES OF THE PREVI QUS CONVI CTI ONS WHI CH RENDER THE
DEFENDANT A PERSI STENT M SDEMEANOR OFFENDER AS DEFI NED | N SUBDI VI SI ON
ONE OF SECTION 70.16 OF THE PENAL LAW AND
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(B) THE FACTORS IN THE DEFENDANT'S BACKGROUND AND PRIOR CRI M NAL
CONDUCT, AS WELL AS THE PUBLI C | NTEREST, WH CH THE COURT DEEMS RELEVANT
FOR THE PURPCSE OF SENTENCI NG THE DEFENDANT AS A PERS|I STENT M SDEMEANOR
OFFENDER.

4. NOTICE OF HEARI NG UPON RECElI PT OF THE ORDER AND STATEMENT OF THE
COURT, THE CLERK OF THE COURT MJUST SEND A NOTICE OF HEARING TO THE
DEFENDANT, H'S OR HER COUNSEL AND THE DI STRI CT ATTORNEY. SUCH NOTI CE
MUST SPECI FY THE TI ME AND PLACE OF THE HEARING AND THE FACT THAT THE
PURPOSE OF THE HEARING |S TO DETERM NE WHETHER OR NOT THE DEFENDANT
SHOULD BE SENTENCED AS A PERSI STENT M SDEMEANOR OFFENDER. EACH NOTI CE
REQUIRED TO BE SENT HEREUNDER MJST BE ACCOVPANI ED BY A COPY OF THE
STATEMENT OF THE COURT.

5. BURDEN AND STANDARD OF PROCF, EVIDENCE. UPON ANY HEARI NG HELD
PURSUANT TO THI S SECTI ON THE BURDEN OF PROOF |'S UPON THE PEOPLE. A FI ND-
I NG THAT THE DEFENDANT IS A PERSI STENT M SDEMEANCR OFFENDER, AS DEFI NED
N SUBDI VI SION ONE OF SECTION 70.16 OF THE PENAL LAW MJST BE BASED UPON
PROCF BEYOND A REASONABLE DOUBT BY EVI DENCE ADM SSI BLE UNDER THE RULES
APPLI CABLE TO THE TRIAL OF THE | SSUE OF GUILT. MATTERS PERTAI NI NG TO THE
DEFENDANT' S H STORY AND CHARACTER AND THE NATURE AND Cl RCUMSTANCES OF
H'S OR HER CRI M NAL CONDUCT, AS WELL AS THE PUBLIC | NTEREST, MAY BE
ESTABLI SHED BY ANY RELEVANT EVI DENCE, NOI' LEGALLY PRI VI LEGED, REGARDLESS
OF ADM SSI Bl LI TY UNDER THE EXCLUSI ONARY RULES OF EVI DENCE, AND THE STAN-
DARD OF PROOF W TH RESPECT TO SUCH MATTERS SHALL BE A PREPONDERANCE OF
THE EVI DENCE.

6. CONSTI TUTI ONALI TY OF PRIOR CONVICTIONS. A PREVIQUS CONVICTION I N
TH'S OR ANY OTHER JURI SDI CTI ON WHI CH WAS OBTAI NED I N VI OLATI ON OF THE
RI GHTS OF THE DEFENDANT UNDER THE APPL| CABLE PROVI SI ONS OF THE CONSTI TU-
TION OF THE UNI TED STATES MAY NOT BE COUNTED I N DETERM NI NG WHETHER THE
DEFENDANT IS A PERSI STENT M SDEMEANOR OFFENDER. THE DEFENDANT MAY, AT
ANY TI ME DURI NG THE COURSE OF THE HEARI NG HEREUNDER CONTROVERT AN ALLE-
GATION W TH RESPECT TO SUCH CONVI CTION I N THE STATEMENT OF THE COURT ON
THE GROUNDS THAT THE CONVI CTI ON WAS UNCONSTI TUTI ONALLY OBTAI NED. FAI L-
URE TO CHALLENGE THE PREVI QUS CONVI CTI ON I N THE MANNER PROVI DED HEREI N
CONSTI TUTES A WAI VER ON THE PART OF THE DEFENDANT OF ANY ALLEGATION OF
UNCONSTI TUTI ONALI TY  UNLESS GOCD CAUSE BE SHOWN FOR SUCH FAI LURE TO MAKE
TI MELY CHALLENGE.

7. PRELI M NARY EXAM NATI ON. WHEN THE DEFENDANT APPEARS FOR THE HEARI NG
THE COURT MUST ASK H M OR HER WHETHER HE OR SHE W SHES TO CONTROVERT ANY
ALLEGATI ON MADE | N THE STATEMENT PREPARED BY THE COURT, AND WHETHER HE
OR SHE W SHES TO PRESENT EVI DENCE ON THE | SSUE OF WHETHER HE OR SHE | S A
PERSI STENT M SDEMEANOR OFFENDER OR ON THE QUESTI ON OF H S OR HER BACK-
GROUND AND CRI M NAL CONDUCT. | F THE DEFENDANT W SHES TO CONTROVERT ANY
ALLEGATION IN THE STATEMENT OF THE COURT, HE OR SHE MJUST SPECI FY THE
PARTI CULAR ALLEGATI ON OR ALLEGATI ONS HE OR SHE W SHES TO CONTROVERT. I F
HE OR SHE W SHES TO PRESENT EVIDENCE IN H' S OR HER OMN BEHALF, HE OR SHE
MUST SPECI FY THE NATURE OF SUCH EVI DENCE. UNCONTROVERTED ALLEGATI ONS I N
THE STATEMENT OF THE COURT ARE DEEMED EVI DENCE | N THE RECORD.

8. CASES VWHERE FURTHER HEARI NG | S NOT REQUI RED. WHERE THE UNCONTRO-
VERTED ALLEGATIONS IN THE STATEMENT OF THE COURT ARE SUFFI Cl ENT TO
SUPPCRT A FI NDI NG THAT THE DEFENDANT | S A PERSI STENT M SDEMEANOR OFFEN-
DER AND THE COURT IS SATI SFI ED THAT (A) THE UNCONTROVERTED ALLEGATI ONS
W TH RESPECT TO THE DEFENDANT' S BACKGROUND AND THE NATURE OF HHS OR HER
PRI OR CRI M NAL CONDUCT, AS WELL AS THE PUBLI C | NTEREST, WARRANT SENTENC-
ING THE DEFENDANT AS A PERSI STENT M SDEMEANOR OFFENDER, AND (B) THE
DEFENDANT ElI THER HAS NO RELEVANT EVI DENCE TO PRESENT OR THE FACTS WH CH
COULD BE ESTABLI SHED THROUGH THE EVI DENCE OFFERED BY THE DEFENDANT WOULD
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NOT AFFECT THE COURT' S DECI SI ON, THE COURT MAY ENTER A FI NDI NG THAT THE
DEFENDANT | S A PERSI STENT M SDEMEANOR OFFENDER AND SENTENCE HHM OR HER
| N ACCORDANCE W TH THE PROVI SI ONS OF SUBDI VI SI ON TWO OF SECTION 70. 16 COF
THE PENAL LAW

9. CASES VWHERE FURTHER HEARING |S REQU RED. WHERE THE DEFENDANT
CONTROVERTS AN ALLEGATION I N THE STATEMENT OF THE COURT AND THE UNCON-
TROVERTED ALLEGATI ONS | N SUCH STATEMENT ARE NOT SUFFI Cl ENT TO SUPPORT A
FI NDI NG THAT THE DEFENDANT 1S A PERSI STENT M SDEMEANOR OFFENDER AS
DEFINED |IN SUBD VISION ONE OF SECTION 70.16 OF THE PENAL LAW OR WHERE
THE UNCONTROVERTED ALLEGATI ONS W TH RESPECT TO THE DEFENDANT'S H STORY
AND THE NATURE OF H'S OR HER PRIOR CRI M NAL CONDUCT, AS WELL AS THE
PUBLI C | NTEREST, WARRANT SENTENCING HM OR HER TO A LESSER TERM OF
| MPRI SONMENT AS A PERSI STENT M SDEMEANOR OFFENDER, W THI N THE TERM
LI M TS PRESCRI BED BY LAW OR WHERE THE DEFENDANT HAS OFFERED TO PRESENT
EVI DENCE TO ESTABLISH FACTS THAT WOULD AFFECT THE COURT' S DECI SI ON ON
THE QUESTI ON OF WHETHER A PERSI STENT M SDEMEANOR OFFENDER SENTENCE | S
WARRANTED, THE COURT MAY FI X A DATE FOR A FURTHER HEARI NG. SUCH HEARI NG
SHALL BE BEFORE THE COURT W THOUT A JURY AND ElI THER PARTY MAY | NTRODUCE
EVI DENCE W TH RESPECT TO THE CONTROVERTED ALLEGATIONS OR ANY OTHER
MATTER RELEVANT TO THE | SSUE OF WHETHER OR NOT THE DEFENDANT SHOULD BE
SENTENCED AS A PERSI STENT M SDEMEANOR OFFENDER AND ON THE | SSUE OF THE
LENGTH OF SUCH SENTENCE. AT THE CONCLUSI ON OF THE HEARI NG THE COURT
MUST MAKE A FI NDI NG AS TO WHETHER OR NOT THE DEFENDANT IS A PERSI STENT
M SDEMEANOR OFFENDER AND, UPON A FINDI NG THAT HE OR SHE | S SUCH, MJST
THEN MAKE SUCH FI NDI NGS OF FACT AS | T DEEMS RELEVANT TO THE QUESTION OF
VWHAT LENGTH OF PERSI STENT M SDEMEANOR OFFENDER | NCARCERATI ON SENTENCE | S
WARRANTED, @ AND WHAT OTHER SENTENCE AUTHORI ZED BY LAW SHOULD BE | MPOSED.
| F THE COURT FI NDS THAT THE DEFENDANT IS A PERSI STENT M SDEMEANOR OFFEN-
DER, | T MAY SENTENCE THE DEFENDANT | N ACCORDANCE W TH THE PROVI SI ONS OF
SUBDI VI SI ON TWO OF SECTION 70.16 OF THE PENAL LAW

10. TERM NATI ON OF HEARI NG AT ANY TI ME DURI NG THE PENDENCY OF A HEAR-
I NG PURSUANT TO THI S SECTI ON, THE COURT MAY, IN I TS DI SCRETI ON, TERM -
NATE THE HEARI NG W THOUT MAKI NG ANY FINDI NG I N SUCH CASE, UNLESS THE
COURT RECOMVENCES THE PRCOCEEDI NGS AND MAKES THE NECESSARY FI NDI NGS, THE
DEFENDANT MAY NOT BE SENTENCED AS A PERSI STENT M SDEMEANCR OFFENDER.

S 3. This act shall take effect on the first of November next succeed-
ing the date on which it shall have becone a | aw



