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STATE OF NEW YORK

6214
I N SENATE
January 13, 2012

Introduced by Sen. PARKER -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business law, in relation to protecting the
pur chasers of defective conputer equi pnent

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by adding a new article

16-A to read as foll ows:
ARTI CLE 16-A
COWPUTER LEMON LAW

SECTI ON 266. SHORT TI TLE.

267. DEFI NI TI ONS.

268. NOTI CE TO PURCHASER

269. COVERAGE AND COVERAGE PERI OD.

269- A. RECORDS.

269-B. ClVIL ACTI ONS.

269-C. ATTORNEY FEES.

269-D. PROHI Bl TED DEFENSES.

269- E. EXPERT W TNESS.

269- F. APPLI CATI ON.

269- G RI GHTS PRESERVED.

269- H.  NON- WAI VER.

269-1. APPLI CABILITY.

S 266. SHORT TITLE. THI S ARTI CLE SHALL BE KNOWN AND MAY BE CITED AS
THE " COVWPUTER LEMON LAW .

S 267. DEFINITIONS. AS USED IN TH S ARTI CLE:

(A) "BRAND NEW COWPUTER' MEANS A COWUTER DEVI CE WH CH HAS BEEN
RECENTLY ASSEMBLED, 1S UNUSED, AND CONTAI NS NO RECONDI TI ONED PARTS.

(B) "COWPUTER DEVI CE' MEANS A CENTRAL PROCESSING UNIT OR TERM NAL
DI SPLAY SCREEN, | NCLUDI NG ALL Cl RCUI TRY AND CONNECTI VE DEVI CES; A PRI NT-
ER, A MODEM A SCANNER; OR ANY OTHER DEVI CE USED WTH A COVPUTER OR ANY
PROGRAMM NG FOR A COWPUTER, WHETHER PREI NSTALLED OR PURCHASED SEPARATE-
LY.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(© "DATE OF SALE OR LEASE" MEANS THE DATE WHEN A COVPUTER DEVICE | S
FI RST DELI VERED TO A PURCHASER

(D) " MANUFACTURER' MEANS A PERSON OR FOR- PROFI T ENTI TY ENGAGED I N THE
BUSI NESS OF MANUFACTURI NG OR ASSEMBLI NG COVWPUTERS OR COWMPUTER SOFTWARE
OR ACCESSORI ES.

(E) " NONCONFORM TY" MEANS A DEFECT, CONDI TI ON, OR MALFUNCTI ON THAT
| MPAI RS THE USE OF A COMPUTER DEVI CE OR CAUSES | T TO OPERATE IN A MANNER
NOT | NTENDED.

(F) "NOTI CE" MEANS THE METHOD BY WHI CH A PURCHASER ADVI SES A MANUFAC-
TURER OF A NONCONFORM TY. NOTICE MAY BE TRANSM TTED BY ANY OF THE
FOLLON NG MEANS: BY CERTIFIED OR REGQ STERED MAIL, RETURN RECElIPT
REQUESTED; BY FACSIM LE TRANSM SSI ON; ELECTRONI CALLY; BY E-MAIL; OR BY
ANY MEANS PROVI DED FOR I N THE MANUFACTURER S WARRANTY OR SERVI CE MATERI -
ALS.

(G "PURCHASER' MEANS A PERSON WHO IS A RESI DENT OR TEMPORARY RESI DENT
OF THE STATE OF NEW YORK OR A BUSI NESS ENTITY THAT HAS FEWER THAN THI RTY
PERSONAL COVPUTERS ACTI NG ElI THER I N CONCERT W TH A NETWORK OR AS STAND-
ALONE MACH NES AND WHO OBTAI NS A COMPUTER DEVI CE BY LEASE, RETAIL SALE,
| NTERNET SALE, G FT, SPECI AL CONTRACT, OR OTHER TRANSACTION, WHETHER
DELI VERED OR CURRENTLY LOCATED IN TH S STATE.

S 268. NOIMNCE TO PURCHASER. (A) AT THE TI ME OF SALE OR LEASE OF A
COWPUTER DEVI CE, A PURCHASER MUST BE PROVI DED AN ACCURATE WRI TTEN STATE-
MENT OF THE PURCHASER S RI GHATS ESTABLI SHED BY TH S ARTI CLE. THE STATE-
MENT MJST BE PRI NTED | N FOURTEEN- PO NT BOLDFACE TYPE. THE MANUFACTURER
MUST SECURE FROM THE PURCHASER A SI GNED ACKNOW.EDGVENT THAT THE MANUFAC-
TURER HAS EXPLAI NED TO THE PURCHASER HHS OR HER RIGHTS AND THAT THE
PURCHASER UNDERSTANDS THOSE RIGHTS. UNLESS A S| GNED ACKNOW.EDGVENT OF
RIGHATS | S SECURED, THE TIME LIMTS SPECIFIED IN SECTION TWO HUNDRED
SIXTY-NINE OF TH S ARTI CLE MJUST BE TOLLED.

(B) AT THE TIME OF SALE OF A COWUTER DEVI CE, THE MANUFACTURER MJST
CONSPI CUOUSLY DI SCLOSE THE NAME AND VERSION NUMBER OF ALL SOFTWARE
PROGRAMS OR COVBI NATI ONS OF PROGRAMS THAT W LL OR MAY BE LI KELY TO CAUSE
OPERATI NG PROBLEMS W TH THE COVPUTER DEVI CE. | N ANY ACTI ON BROUGHT UNDER
TH' S ARTI CLE, WHEN THERE IS A CLAI M THAT SUCH A DI SCLOSURE WAS NOT MADE,
THE BURDEN |S ON THE MANUFACTURER TO PROVE THAT SUCH A DI SCLOSURE WAS
MADE.

S 269. COVERAGE AND COVERAGE PERICD. (A) A PURCHASER OF A COWUTER
DEVICE IS ENTITLED TO EFFECTIVE REPAIRS BY THE MANUFACTURER FOR ANY
NONCONFORM TY THAT ARI SES DURI NG THE FI RST TWENTY- FOUR MONTHS OF USE, AT
NO COST TO THE PURCHASER. HOWNEVER, |F THE MANUFACTURER HAS |SSUED A
WARRANTY OR SERVI CE CONTRACT, THE COVERACGE PERI CD MJUST BE THE GREATER OF
THE TERM SPECIFIED | N THE WARRANTY OR SERVI CE CONTRACT OR TWVENTY- FOUR
MONTHS FROM THE DATE OF PURCHASE.

(B) WTHI N FI VE BUSI NESS DAYS AFTER RECEI VI NG NOTI CE FROM A PURCHASER
OF A NONCONFORM TY, PLUS REASONABLE TI ME FOR SHI PPI NG OF NOT' MORE THAN
THREE BUSI NESS DAYS, THE MANUFACTURER MJUST REPAIR ANY COWPUTER DEVI CE
AND RETURN | T TO THE PURCHASER SUBJECT TO THE FOLLOW NG CONDI Tl ONS:

(1) IF ONSITE SERVICE IS PROVIDED FOR I N THE WARRANTY, REPAI RS MJUST
BE MADE AT THE PURCHASER S LOCATI ON W THOUT CHARGE.

(2) IF ONSITE SERVICE IS NOT PROVIDED FOR IN THE WARRANTY, THE
MANUFACTURER MJUST ARRANGE AND PAY FOR THE COST OF SHI PPI NG FROM THE
PURCHASER S LOCATI ON.

(3) IF ONSITE SERVICE |'S CONDUCTED BY THE PURCHASER, WHO, AT THE
MANUFACTURER S DI RECTI ON, PERFORMS DI AGNOSTI C TESTS OR TROUBLESHOOTI NG
PROCEDURES OR ATTEMPTS REPAI RS, | NCLUDI NG BUT NOT' LIMTED TO PARTIAL
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DI SASSEMBLY, THE SERVICE | S CONSI DERED TO BE CONDUCTED BY THE MANUFAC-
TURER.

(4) ALL REPAIRS MUST BE GUARANTEED BY THE MANUFACTURER FOR A TERM OF
TWO YEARS.

(O IF THE REPAIR | S | NEFFECTI VE, THE MANUFACTURER MJUST HAVE, UPON
NOTI CE FROM THE PURCHASER, A SECOND OPPORTUNI TY TO MAKE AN EFFECTI VE
REPAI R AT THE PURCHASER S PHYSI CAL LOCATI ON, PROVI DED THAT THE REPAIR IS
COVPLETED W THI N THREE BUSI NESS DAYS. THE MANUFACTURER MAY NOT REQUI RE
THE PURCHASER TO SH P THE UNIT BACK TO THE MANUFACTURER FOR THE FI NAL
REPAI R OPPORTUNI TY REGARDLESS OF THE MANUFACTURER S W LLI NGNESS TO PAY
FOR SHI PPI NG COSTS.

(D) IF THE SECOND REPAIR I S | NEFFECTI VE OR | F THE MANUFACTURER FAI LS
TO TI MELY RESPOND TO THE PURCHASER AS REQUI RED UNDER THI S SECTION, THE
PURCHASER MAY ELECT TO DO ElI THER OF THE FOLLOW NG

(1) RECEIVE FROM THE MANUFACTURER A REFUND OF THE FULL PURCHASE PRI CE
PAID AT THE TI ME OF SALE OR THE FULL VALUE OF THE LEASE, AS THE CASE NAY
BE, PLUS FI NANCE AND COLLATERAL CHARGES.

(2) RECElI VE FROM THE MANUFACTURER DELI VERY OF A BRAND NEW COVPUTER
DEVICE OF EQUAL OR GREATER VALUE THAN THE ORI G NAL PRI CE PAID AT THE
TIME OF ACQUI SI TI ON, W THOUT CHARGE OR OFFSET FOR USE.

| F MORE THAN ONE NONCONFORM TY HAS BEEN SUBJECT TO REPAIR, NO SECOND
REPAIR ATTEMPT 1S REQU RED BEFORE THE PURCHASER MAY SEEK THE REMEDI ES
PROVIDED IN THI S ARTI CLE.

(E) A MANUFACTURER MAY, AT I TS DI SCRETI ON, REQUEST RETURN OF THE UNRE-
PAI RED COWUTER DEVI CE AT COST, |F THE MANUFACTURER HAS REPLACED THE
UNI T OR REFUNDED THE PURCHASE PRI CE.

(F) NO COWPUTER DEVI CE RETURNED | N ACCORDANCE W TH THI' S SECTI ON MAY BE
RESCLD IN TH S STATE. A VIOCLATION OF TH'S SUBDI VI SION IS A VI OLATI ON OF
ARTI CLE TVENTY-TWO-A OF THIS CHAPTER, AND IN ADDI TION TO REMED ES
PROVI DED BY SUCH ARTICLE, ANY SUBSEQUENT PURCHASER |S ENTITLED TO
DAVAGES | N THE AMOUNT OF TREBLE THE PURCHASE PRI CE PAI D BY THAT PURCHAS-
ER FOR THE DEVI CE.

(G NOTW THSTANDI NG SUBDIVISIONS (E) AND (F) OF THIS SECTION, A
MANUFACTURER WHO REFUSES TO HONOR THE TERMS OF ANY WARRANTY BOOKLET OR
MATERI ALS DELI VERED TO THE PURCHASER AT, PRIOR TO OR AFTER THE DELI VERY
OF THE COWUTER DEVICE IS I N VI OLATI ON OF ARTI CLE TWENTY-TWO-A OF TH'S
CHAPTER, AND IN ADD TION TO REMEDIES PROVIDED BY SUCH ARTI CLE, THE
ORI G NAL PURCHASER | S ENTI TLED TO DAMAGES I N THE AMODUNT OF TREBLE THE
PURCHASE PRI CE PAI D BY THAT PURCHASER FOR THE DEVI CE.

S 269-A RECCORDS. A MANUFACTURER MUST RETAI N RECORDS OF ALL CONTACTS,
COMVUNI CATI ONS, NOTI CE  TRANSM SSI ONS, OR CUSTOVER SERVICE DI ALOGUES
BETWEEN | TSELF AND A PURCHASER AND MJST NMAI NTAIN A LI ST, BY SERI AL
NUMBER, OF ALL REFUNDS OR REPLACEMENTS MADE UNDER THI S ARTI CLE. COPI ES
MUST BE MADE AVAILABLE TO THE PURCHASER UPON DEMAND, REGARDLESS OF
WHETHER THE MANUFACTURER USES THE SERVI CES OF A THIRD PARTY TO MANAGE
PURCHASER CLAI M5. FAI LURE TO COMPLY WTH THIS SECTION IS A VI OLATI ON OF
ARTI CLE TVENTY-TWO-A OF THIS CHAPTER, AND IN ADDI TION TO REMED ES
PROVI DED BY SUCH ARTI CLE, THE ORI G NAL PURCHASER IS ENTI TLED TO DAMAGES
IN THE AMOUNT OF TREBLE THE PURCHASE PRI CE PAI D BY THAT PURCHASER FOR
THE DEVI CE.

S 269-B. CIVIL ACTIONS. (A) |F THE MANUFACTURER OF A COVPUTER DEVI CE
VI OLATES ANY PROVI SION OF TH S ARTI CLE, THE PURCHASER MAY IN TIATE A
CVIL ACTION TO RECOVER AS DAMAGES ANY AND ALL REMEDI ES SPECI FI ED | N
TH S ARTI CLE.
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(B) I'N ADDI TI ON TO REFUND OR REPLACEMENT OF THE COWPUTER DEVI CE UNDER
SECTION TWO HUNDRED SI XTY-NINE OF THI S ARTI CLE, A PREVAI LI NG PURCHASER
'S ENTI TLED TO AN ADDI TI ONAL AWARD OF SI X THOUSAND DOLLARS.

(© |IF A PURCHASER | NI TI ATES AN ACTION IN THI S STATE FOR A VI OLATI ON
OF TH S ARTI CLE, THE MANUFACTURER MUST PRODUCE AT EACH AND EVERY COURT
PROCEEDI NG | N THAT ACTI ON A CORPORATE REPRESENTATI VE WHO IS FULLY AWARE
OF THE FACTS AND Cl RCUMSTANCES OF THE CASE AND HAS AVAILABLE FOR THE
COURT'S REVIEW A COPY OF ALL RECORDS REQUI RED BY SECTI ON TWO HUNDRED
SI XTY-NINE-A OF TH S ARTI CLE.

S 269-C. ATTORNEY FEES. |F A PURCHASER PREVAILS IN A CLAIM UNDER THI S
ARTI CLE, THE MANUFACTURER MUST PAY THE PURCHASER S REASONABLE ATTORNEY
FEES, COSTS, AND EXPERT EXPENSES | N RESOLVI NG AND, | F NECESSARY, LITI-
GATI NG AN ACTI ON UNDER SECTI ON TWO HUNDRED SI XTY- NI NE-B OF THI S ARTI CLE,
REGARDLESS OF THE COST OF THE COVPUTER DEVI CE.

S 269-D. PROH BI TED DEFENSES. I T IS NOT A DEFENSE UNDER THI S ARTI CLE
THAT A NONCONFORM TY WAS CAUSED BY A SOFTWARE PROGRAMM NG PROBLEM UNDER
THE FOLLOW NG CONDI TI ONS:

(A) | F THE SOFTWARE WAS PRE- | NSTALLED BY THE MANUFACTURER.

(B) UNLESS THE MANUFACTURER PRODUCES AN EXPERT WTNESS AT THE
PROCEEDI NGS WHO EXAM NED THE COVPUTER DEVI CE AND CAN SPECI FY THE EXACT
CAUSE AND CORRECTI ON OF THE PROBLEM

(© UNLESS THE MANUFACTURER HAS STRICTLY COWPLI ED W TH THE NOTI CE
PROVI SI ONS OF SUBDI VI SI ON (B) OF SECTI ON TWD HUNDRED SI XTY-ElI GHT OF TH' S
ARTI CLE.

S 269-E. EXPERT W TNESS. A PURCHASER WHO SEEKS RELI EF UNDER THI S ARTI -
CLE MUST NOT UNDER ANY Cl RCUMSTANCES BE REQUI RED TO RETAIN THE OPI NI ON
OF AN EXPERT TO PREVAI L AGAI NST A MANUFACTURER.

S 269-F. APPLI CATION. A VI OLATION OF ANY PROVISION OF THIS ARTICLE IS
ALSO A VI OLATI ON OF ARTI CLE TVENTY-TWD-A OF THI S CHAPTER

S 269-G RICGHTS PRESERVED. NOTHI NG IN THI' S ARTICLE LIM TS THE PURCHAS-
ER FROM PURSUI NG ANY OTHER RIGHTS OR REMEDIES UNDER ANY OTHER LAW
CONTRACT, OR WARRANTY.

S 269-H NON-WAIVER THE PROVI SIONS OF THI S ARTI CLE MAY NOT BE WAI VED
BY A PURCHASER.

S 269-1. APPLICABILITY. THI' S ARTI CLE APPLIES TO ALL COWUTER DEVI CES
PURCHASED, LEASED, OR DELI VERED TO A PURCHASER ON OR AFTER THE EFFECTI VE
DATE OF TH' S ARTI CLE.

S 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



