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STATE OF NEW YORK

S. 5473 A. 7931
2011- 2012 Regul ar Sessi ons
SENATE- ASSEMBLY
May 25, 2011

IN SENATE -- Introduced by Sen. MONTGOVERY -- read tw ce and ordered
printed, and when printed to be committed to the Committee on Crine
Victinms, Crine and Correction

I N ASSEMBLY -- Introduced by M of A AUBRY -- read once and referred to
the Committee on Correction

AN ACT to anend the correction law, the donestic relations |aw, the
famly court act and the crimnal procedure law, in relation to child
support obligations of inmates; and to amend section 13 of chapter 182
of the Ilaws of 2010 anmending the tax law, the fam |y court act, the
domestic relations law and the social services law relating to the
nodi fication of child support orders, enployer reporting of new hires
and quarterly earnings, work prograns and the noncustodial earned
income tax credit, in relation to the effectiveness of certain
provi si ons thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The correction law is anended by addi ng a new section 149-a
to read as foll ows:

S 149-A. NOTIFI CATION TO I NVATES OF THEIR ABI LI TY TO SEEK MODI FI CA-
TIONS OF AN ORDER OF CHI LD SUPPORT. NOTW THSTANDI NG ANY PROVI SI ON OF LAW
TO THE CONTRARY, THE DEPARTMENT SHALL NOTI FY ALL | NVATES RESIDING IN A
CORRECTI ONAL FACILITY WTH N THE STATE OF NEW YORK OF THE PCSSI BI LI TY
THAT THEY MAY BE ABLE TO MODI FY AN EXI STI NG CHI LD SUPPORT ORDER BASED ON
A " SUBSTANTI AL CHANGE | N Cl RCUMSTANCES" | N ACCORDANCE W TH SECTION TWD
HUNDRED THI RTY-SIX OF THE DOVESTIC RELATIONS LAW AND SECTI ON FOUR
HUNDRED FI FTY- ONE OF THE FAM LY COURT ACT.

S 2. Paragraphs (d), (g) and (i) of subdivision 1-b of section 240 of
the donmestic relations |aw, paragraphs (d) and (i) as added by chapter
567 of the laws of 1989 and paragraph (g) as anmended by chapter 41 of
the laws of 1992, are anended to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(d) Notwi thstanding the provisions of paragraph (c) of this subdivi-
sion, where the annual amount of the basic child support obligation
woul d reduce the non-custodial parent's inconme bel ow the poverty incone
gui del i nes anobunt for a single person as reported by the federal depart-
ment of health and human services[, the basic child support obligation
shall be twenty-five dollars per nonth or the difference between the
non- custodi al parent's incone and the sel f-support reserve, whichever is
greater], OR IF THE COURT FI NDS THAT SUCH BASI C CH LD SUPPORT OBLI GATI ON
'S UNJUST OR | NAPPROPRI ATE, WHI CH FI NDI NG SHALL BE BASED UPON CONSI DER-
ATI ONS OF THE FACTORS SET FORTH I N PARAGRAPH (F) OF THI'S SUBDI VI SI ON
THE COURT SHALL ORDER THE NON- CUSTODI AL PARENT TO PAY SUCH AMOUNT OF THE
CH LD SUPPORT AS THE COURT FINDS JUST AND APPROPRI ATE. Notwi t hst andi ng
t he provisions of paragraph (c) of this subdivision, where the annua
anmount of the basic child support obligation would reduce the non-custo-
dial parent's incone below the self-support reserve but not bel ow the
poverty income guidelines anount for a single person as reported by the
federal departnment of health and human services, the basic child support
obligation shall be fifty dollars per nonth or the difference between
t he non-custodi al parent's incone and the self-support reserve, whichev-
er is greater, IN ADDI TION TO ANY AMOUNTS THAT THE COURT MAY, IN ITS
DI SCRETION, ORDER |IN ACCORDANCE WTH SUBPARAGRAPHS FOUR, FIVE, SIX
AND/ OR SEVEN OF PARAGRAPH (C) OF THI S SUBDI VI SI ON.

(g) Wiere the court finds that the non-custodial parent's pro rata
share of the basic child support obligation is unjust or inappropriate,
the court shall order the non-custodial parent to pay such anmount of
child support as the «court finds just and appropriate, and the court
shall set forth, in a witten order, the factors it considered; the
anmount of each party's pro rata share of the basic child support obli-
gation; and the reasons that the court did not order the basic child

support obligation. Such witten order may not be waived by either
party or counsel; provided, however, and notw thstanding any other
provision of law, the court shall not find that the non-custodia

parent's pro rata share of such obligation is unjust or inappropriate on
the basis that such share exceeds the portion of a public assistance
grant which is attributable to a child or children. [In no instance
shall the court order child support below twenty-five dollars per
nont h.] Where the non-custodial parent's inconme is |ess than or equal to
the poverty incone guidelines anobunt for a single person as reported by
the federal departnment of health and hunman services, unpaid child
support arrears in excess of five hundred dollars shall not accrue.

(1) Wwere either or both parties are unrepresented, the court shal
not enter an order or judgnent other than a tenporary order pursuant to
section two hundred thirty-seven of this article, that includes a
provi sion for child support unless the unrepresented party or parties
have received a copy of the child support standards chart promnul gated by
the comm ssioner of [social services] THE OFFI CE OF TEMPORARY AND DI SA-
BI LI TY ASSI STANCE pursuant to subdivision two of section one hundred
el even-i of the social services |law. Were either party is in receipt of
child support enforcenent services through the |ocal social services
district, the local social services district child support enforcenent
unit shall advise such party of the amount derived from application of
the child support percentage and that such anpbunt serves as a starting
point for the determnation of the child support award, and shal
provi de such party with a copy of the child support standards chart. [In
no instance shall the court approve any voluntary support agreenent or
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conprom se that includes an anobunt for child support |ess than twenty-
five dollars per nonth.]

S 3. Paragraphs (d), (g) and (i) of subdivision 1 of section 413 of
the fam |y court act, paragraphs (d) and (i) as anmended by chapter 567
of the Ilaws of 1989 and paragraph (g) as anended by chapter 41 of the
| aws of 1992, are amended to read as foll ows:

(d) Notwi t hstandi ng the provisions of paragraph (c) of this subdivi-
sion, where the annual anount of the basic child support obligation
woul d reduce the non-custodial parent's incone bel ow the poverty incone
gui del i nes anobunt for a single person as reported by the federal depart-
ment of health and human services, [the basic child support obligation
shall be twenty-five dollars per nonth or the difference between the
non- custodi al parent's incone and the sel f-support reserve, whichever is
greater] OR |IF THE COURT FI NDS THAT SUCH BASI C CHI LD SUPPORT OBLI GATI ON
'S UNJUST OR | NAPPROPRI ATE, WWHI CH FI NDI NG SHALL BE BASED UPON CONSI DER-
ATIONS OF THE FACTORS SET FORTH I N PARAGRAPH (F) OF THI' S SUBDI VI SI ON
THEN THE COURT SHALL ORDER THE NON- CUSTODI AL PARENT TO PAY SUCH AMOUNT
OF THE CHI LD SUPPORT AS THE COURT FI NDS JUST AND APPROPRI ATE. Notwit h-
standi ng the provisions of paragraph (c) of this subdivision, where the
annual ampunt of the basic child support obligation would reduce the
non- custodi al parent's incone below the self-support reserve but not
below the poverty incone guidelines anount for a single person as
reported by the federal departnment of health and hunman services, the
basic child support obligation shall be fifty dollars per nonth or the
di fference between the non-custodial parent's income and the self-sup-
port reserve, whichever is greater, I N ADD TION TO ANY AMOUNTS THAT THE
COURT MAY, INITS DI SCRETION, ORDER I N ACCORDANCE W TH SUBPARAGRAPHS
FOUR, FIVE, SIX AND/ OR SEVEN OF PARAGRAPH (C) OF THI S SUBDI VI SI ON

(g) Were the court finds that the non-custodial parent's pro rata
share of the basic child support obligation is unjust or inappropriate,

the court shall order the non-custodial parent to pay such anount of
child support as the court finds just and appropriate, and the court
shall set forth, in a witten order, the factors it considered; the

anmount of each party's pro rata share of the basic child support obli-
gation; and the reasons that the court did not order the basic child

support obligation. Such written order may not be waived by either
party or counsel; provided, however, and notw thstanding any other
provision of law, including but not Iimted to section four hundred

fifteen of this [act] PART, the court shall not find that the non-custo-
dial parent's pro rata share of such obligation is unjust or inappropri-
ate on the basis that such share exceeds the portion of a public assist-
ance grant which is attributable to a child or children. [In no instance
shall the <court order child support below twenty-five dollars per
nont h.] Where the non-custodial parent's incone is |ess than or equal to
the poverty income guidelines amount for a single person as reported by
the federal departnment of health and human services, unpaid child
support arrears in excess of five hundred dollars shall not accrue.

(1) Where either or both parties are unrepresented, the court shal
not enter an order or judgnent other than a tenporary order pursuant to
section two hundred thirty-seven of [this article] THE DOVESTIC
RELATIONS LAW that includes a provision for child support unless the
unrepresented party or parties have received a copy of the child support
standards chart pronul gated by the commr ssioner of [social services] THE
OFFI CE OF TEMPORARY AND DI SABI LI TY ASSI STANCE pursuant to subdivision
two of section one hundred eleven-i of the social services |aw. Were
either party is in receipt of child support enforcenent services through
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the | ocal social services district, the |ocal social services district
child support enforcenent wunit shall advise such party of the anount
derived from application of the child support percentage and that such
anount serves as a starting point for the determ nation of the child
support award, and shall provide such party with a copy of the child
support standards chart. [In no instance shall the court approve any
vol untary support agreenment or conpronise that includes an anmount for
child support |ess than twenty-five dollars per nonth.]

S 4. Subdivision 1 of section 390.30 of the crimnal procedure lawis
amended to read as foll ows:

1. The investigation. The pre-sentence investigation consists of the
gathering of information with respect to the circunstances attending the
comm ssion of the offense, the defendant's history of delinquency or
crimnality, and the defendant's social history, enploynment history,
famly situation, econom c status, |NCLUDI NG CH LD SUPPORT OBLI GATI ONS,
education, and personal habits. Such investigation may al so include any
other matter which the agency conducting the investigation deens rele-
vant to the question of sentence, and nust include any nmatter the court
directs to be included.

S 5. Subdivision 9 of part B of section 236 of the donmestic relations
| aw i s amended by addi ng a new paragraph e to read as foll ows:

E. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW TO THE CONTRARY, UPON AN
APPLI CATION FOR A MODI FI CATI ON OF CHI LD SUPPORT PURSUANT TO THI' S SUBDI -
VI SION, THE COURT IN I TS DI SCRETI ON, MAY | SSUE AN ORDER DI RECTI NG THAT
AN ORDER FOR PAYMENT OF CHI LD SUPPORT BE STAYED FOR A PERIOD OF UP TO
ONE HUNDRED El GHTY DAYS FOLLOW NG THE RELEASE OF A NON- CUSTODI AL PARENT
FROM A PERI 0D OF | NCARCERATI ON. ARREARS SHALL ACCRUE DURI NG SUCH PERI -
OD. THE ORI G NAL ORDER, OR ANY MODI FI ED ORDER SHALL BE ENFORCEABLE AT
THE END OF SUCH STAY.

S 6. Section 13 of chapter 182 of the |laws of 2010 amendi ng the tax
law, the famly court act, the donestic relations l|law and the social
services law relating to the nodification of child support orders,
enpl oyer reporting of new hires and quarterly earnings, work programs
and the noncustodial earned income tax credit is anended to read as
fol | ows:

S 13. This act shall take effect on the ninetieth day after it shal
have beconme |aw, provided however, that sections six and seven of this
act shall apply to any action or proceeding to nodify any order of child
support entered on or after the effective date of this act except that
if the «child support order incorporated without nmerging a valid agree-
ment or stipulation of the parties, the amendnents regarding the nodifi-
cation of a child support order set forth in sections six and seven of
this act shall only apply if the incorporated agreenment or stipulation
was executed on or after this act's effective date, AND EXCEPT THAT
SECTI ONS SI X AND SEVEN OF THI S ACT SHALL APPLY TO ANY ACTI ON OR PROCEED
I NG TO MODI FY A CHI LD SUPPORT ORDER ENTERED AGAI NST ANY PERSON WHO IS AN
INMATE IN A CORRECTIONAL FACILITY IN TH S STATE WHOSE | NCARCERATI ON
BEGAN PRI OR TO THE EFFECTI VE DATE OF THI S ACT; provided however, that
sections three and four of this act shall take effect on the three
hundred sixty-fifth day after it shall have becone a | aw.

S 7. This act shall take effect on the ninetieth day after it shal
have becone a | aw



