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STATE OF NEW YORK

5465
2011- 2012 Regul ar Sessi ons
I N SENATE
May 24, 2011

Introduced by Sen. GRIFFO -- (at request of the Banking Departnent) --
read twi ce and ordered printed, and when printed to be comitted to
the Committee on Banks

AN ACT to anend the banking law, in relation to the penalties inposed on
individuals for wviolating or causing a violation of |aws or regu-
| ations by banking entities; and to repeal section 41 of such |aw
relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 41 of the banking law is REPEALED and a new section
41 is added to read as foll ows:

S 41. REMOVAL, PRCHI BITION AND ClVIL MONETARY PENALTIES FOR CERTAIN
VI OLATI ONS. 1. GROUNDS FOR ENFORCEMENT ACTION. FOR PURPCSES OF THI' S
SECTI ON, GROUNDS FOR COMVENCEMENT OF AN ENFORCEMENT ACTI ON SHALL EXI ST
VHERE THE SUPERI NTENDENT HAS REASON TO BELI EVE THAT ANY DI RECTOR, TRUS-
TEE, OFFI CER, MEMBER OR PARTNER, OR, IN THE CASE OF A FOREI GN BANKI NG
CORPORATI ON, THE PERSON I N CHARGE, OR AN OFFI CER, OF A BRANCH OR AGENCY
(FOR PURPOSES OF THI'S SECTION, EACH A "COVERED |NDIVIDUAL"), OF ANY
BANKI NG ORGANI ZATI ON, ANY BANK HOLDI NG COVPANY (AS SUCH TERM | S DEFI NED
I N ARTI CLE THREE- A OF THI S CHAPTER), OR ANY FOREI GN BANKI NG CORPORATI ON
(FOR PURPOSES OF THI' S SECTI ON, EACH A "COVERED ENTI TY");

(A) HAS VIOLATED OR CAUSED OR PERM TTED SUCH COVERED ENTITY TO
VI OLATE:

(1) ANY LAW OR ANY REGULATI ON DULY ENACTED UNDER THI S CHAPTER RELATI NG
TO SUCH COVERED ENTI TY,

(1) ANY ORDER | SSUED BY THE SUPERI NTENDENT TO SUCH COVERED ENTITY TO
CEASE CONDUCTING BUSINESS |IN AN UNAUTHORI ZED OR UNSAFE AND UNSOUND
MANNER, OR

(1'11) ANY WRI TTEN AGREEMENT BETWEEN SUCH COVERED ENTI TY AND THE SUPER-
| NTENDENT; OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) HAS CONTI NUED TO ENGAGE OR PARTICI PATE IN ANY UNAUTHORI ZED OR
UNSAFE PRACTI CE | N CONDUCTI NG THE BUSI NESS OF SUCH COVERED ENTI TY AFTER
HAVI NG BEEN CRDERED OR WARNED BY THE SUPERI NTENDENT TO DI SCONTI NUE SUCH
PRACTI CE.

2. NOTMCE OF HEARING WHERE THE SUPERI NTENDENT BELI EVES THERE ARE
GROUNDS FOR AN ENFORCEMENT ACTI ON AGAI NST A COVERED | NDI VI DUAL, AS SET
FORTH I N SUBDI VI SION ONE OF THI S SECTI ON, THE SUPERI NTENDENT MAY, IN H' S
OR HER DI SCRETION, CAUSE TO BE SERVED UPON SUCH COVERED | NDI VI DUAL,
El THER PERSONALLY OR, UPON A FINDING THAT SUCH | NDIVIDUAL CANNOT BE
SERVED PERSONALLY WTH N THE STATE, BY REG STERED MAIL AT HS OR HER
ADDRESS LAST KNOWN TO THE SUPERI NTENDENT, A STATEMENT OF THE CHARCGES
AGAI NST SUCH COVERED | NDI VI DUAL AND NOTI CE OF AN OPPORTUNI TY TO APPEAR
BEFORE THE SUPERI NTENDENT TO SHOW CAUSE WHY HE OR SHE SHOULD NOT BE
SUBJECT TO ONE OR MORE OF THE FOLLOW NG PENALTI ES (I NDI VI DUALLY AND
JO NTLY REFERRED TO IN THI'S SECTI ON AS AN "AVAI LABLE PENALTY"):

(A) REMOVAL FROM OFFI CE, EMPLOYMENT OR THE PERFORMANCE OF ANY FURTHER
CONTRACTUAL SERVI CES W TH THE COVERED ENTI TY;

(B) PROH BI TION FROM PARTI Cl PATI ON, I N ANY MANNER, | N THE CONDUCT OF
THE AFFAI RS OF ANY COVERED ENTITY; OR

(©) FORFEI TURE AND PAYMENT FOR EACH DAY SUCH VI OLATION OR VI OLATI ONS
HAVE CONTI NUED OF A ClIVIL MONETARY PENALTY DETERM NED | N ACCORDANCE W TH
SUBDI VI SION SI X OF THI S SECTI ON.

3. HEARING SUCH NOTI CE OF OPPORTUNI TY FOR A HEARI NG SHALL FI X A TI ME
AND PLACE AT WH CH THE HEARI NG MAY BE HELD. ANY SUCH HEARI NG SHALL BE
NOTI CED, CONDUCTED AND ADM NI STERED BEFORE AN | NDEPENDENT HEARI NG COFFI -
CER | N COWPLI ANCE WTH THE STATE ADM NI STRATI VE PROCCEDURE ACT AND THE
RULES AND PROCEDURES OF THE DEPARTMENT. |F SUCH COVERED | NDI VI DUAL SHALL
WAIVE A HEARING OR SHALL FAIL TO APPEAR | N PERSON OR BY A DULY AUTHOR-
| ZED REPRESENTATI VE W THOUT GOOD CAUSE SHOWN, SUCH | NDI VI DUAL  SHALL BE
DEEMED TO HAVE CONSENTED TO THE | SSUANCE OF AN ORDER | MPCSI NG ONE OR
MORE OF THE AVAI LABLE PENALTI ES.

4. SUSPENSI ON PENDI NG DETERM NATI ON OF CHARGES. UPON OR AT ANY TI M
AFTER SERVICE OF WRITTEN NOTICE PURSUANT TO SUBDI VI SION TWO OF THI S
SECTI ON TO ANY COVERED | NDI VI DUAL, THE SUPERI NTENDENT MAY SUSPEND SUCH
I NDI VI DUAL FROM OFFI CE OR PROHI BI' T SUCH | NDI VI DUAL FROM PARTI ClI PATI NG I N
ANY MANNER [IN THE CONDUCT OF THE AFFAI RS OF ANY COVERED ENTI TY. ANY
SUSPENSI ON ORDER SO | SSUED SHALL BECOVE EFFECTIVE UPON SERVICE AND,
UNLESS AMENDED OR RESCINDED BY THE SUPERI NTENDENT, SHALL REMAIN I N
EFFECT AND ENFORCEABLE UNTI L LI FTED BY THE SUPERI NTENDENT OR REPLACED BY
AN ORDER | SSUED PURSUANT TO SUBDI VI SION FI' VE OF TH S SECTI ON.

5. DETERM NATI ON BY SUPERI NTENDENT. FOLLOW NG RECEI PT OF FINDINGS OF
FACT AND CONCLUSIONS OF LAW FROM THE | NDEPENDENT HEARI NG OFFI CER
CONDUCTI NG A HEARI NG HELD I N ACCORDANCE W TH SUBDI VI SION THREE OF THI S
SECTIAON, OR A WAIVER OF, OR FAILURE W THOUT GOOD CAUSE TO APPEAR AT,
SUCH HEARI NG THE SUPERI NTENDENT SHALL DETERM NE WHETHER TO DI SM SS ONE
OR MORE OF THE CHARGES OR TO | SSUE AN CORDER | MPCSI NG ONE OR MORE OF THE
AVAI LABLE PENALTI ES.

6. ClVIL MONETARY PENALTY. THE SUPERI NTENDENT MAY, PURSUANT TO SUBDI -
VISION FIVE OF TH S SECTION, REQUI RE ANY COVERED | NDI VI DUAL TO PAY TO
THE PEOPLE OF THI S STATE A PENALTY DETERM NED AS FOLLOWE:

(A) FIRST TTER IF THE COVERED |INDI VIDUAL COW TS ANY VI OLATION
DESCRIBED |IN PARAGRAPH (A) OF SUBDIVISION ONE OF THIS SECTION, A CIVIL
PENALTY OF NOT MORE THAN $5, 000 FOR EACH DAY DURI NG WHI CH SUCH VI OLATI ON
CONTI NUES.

(B) SECOND TIER. IF THE COVERED |INDIVIDUAL COW TS ANY VI OLATION
DESCRI BED | N PARAGRAPH (A) OF SUBDI VI SION ONE OF THI' S SECTI ON, AND SUCH
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VIOLATION (1) IS PART OF A PATTERN OF M SCONDUCT, (Il) CAUSES OR IS
LI KELY TO CAUSE MORE THAN A M NI MAL LCSS TO H'S OR HER COVERED ENTI TY;
OR (I1'l) RESULTS, DI RECTLY OR | NDI RECTLY, IN PECUNIARY GAIN OR OTHER
BENEFIT TO SUCH COVERED | NDIVIDUAL, A ClVIL PENALTY OF NOT MORE THAN
$25, 000 FOR EACH DAY DURI NG WHI CH SUCH VI OLATI ON CONTI NUES.

(O THRD TIER |IF THE COVERED | ND VIDUAL KNOWNGY OR RECKLESSLY
COW TS ANY VI OLATI ON DESCRI BED | N PARAGRAPH (A) OF SUBDI VI SI ON ONE OF
THI'S SECTI ON, AND SUCH VI OLATI ON CAUSES OR IS LI KELY TO CAUSE A SI GNI F-
|CANT LOSS TO H'S OR HER COVERED ENTITY OR RESULTS, DI RECTLY OR | NDI -
RECTLY, | N A SUBSTANTI AL PECUNI ARY GAI N OR OTHER BENEFI T TO SUCH COVERED
I NDI VI DUAL, A CIVIL PENALTY IN AN AMOUNT NOT TO EXCEED $1, 000,000 FOR
EACH DAY DURI NG WHI CH SUCH VI OLATI ON, PRACTI CE, OR BREACH CONTI NUES.

7. EFFECT OF ORDER FOR REMOVAL, PROHI Bl TI ON OR MONETARY PENALTI ES.
SERVI CE OF A COPY OF AN ORDER OF REMOVAL OR PROHI BI TI ON OR ORDER | MPCS-
I NG MONETARY PENALTIES UPON A COVERED | NDI VI DUAL SHALL BE MADE ElI THER
PERSONALLY OR BY REQ STERED MAI L AT THE ADDRESS OF SUCH PERSON LAST
KNOW TO THE SUPERI NTENDENT, AND, IN THE CASE OF AN ORDER OF REMOVAL OR
PROHI BI TI ON, UPON THE COVERED ENTITY OF WHHCH HE OR SHE | S A DI RECTOR,
TRUSTEE, OFFICER, MEMBER OR PARTNER OR, IN THE CASE OF A PERSON I N
CHARGE OR AN OFFI CER OF A BRANCH OR AGENCY OF A FOREI GN BANKI NG CORPO
RATI ON, UPON SUCH FOREI GN BANKI NG CORPORATI ON. UPON SUCH SERVI CE, | N THE
CASE OF AN ORDER OF REMOVAL OR PROCH BI TI QN, SUCH COVERED | NDI VI DUAL
SHALL CEASE TO BE A DI RECTOR, TRUSTEE, OFFI CER, MEMBER OR PARTNER OF THE
RELEVANT BANKI NG ENTI TY OR THE PERSON IN CHARGE OF, OR OFFICER OF, A
BRANCH OR AGENCY OF A FORElI GN BANKI NG CORPORATI ON, AND, I N THE CASE OF
AN ORDER | MPCSI NG MONETARY PENALTI ES, SUCH | NDI VI DUAL SHALL CAUSE TO BE
PAID ANY AMOUNTS OWED TO THE DEPARTMENT UNDER SUCH ORDER W THI N SI XTY
DAYS OF THE DATE OF SUCH SERVI CE. ANY COVERED | NDIVIDUAL SO REMOVED
FROM OFFI CE, EMPLOYMENT, OR SUCH CONTRACTUAL ARRANGEMENT W TH A COVERED
ENTI TY WHO THEREAFTER W THOUT PERM SSI ON OF THE SUPERI NTENDENT PARTI C-
| PATES I N ANY MANNER | N THE MANAGEMENT OF, EMPLOYMENT I N OR ANY CONTRAC-
TUAL ARRANGEMENT W TH SUCH ENTI TY SHALL BE GUILTY OF A M SDEMEANOR

8. MANNER OF REVIEW THE SUPERI NTENDENT SHALL FILE ONE COPY OF ANY
ORDER | SSUED UNDER THI S SECTION IN THE OFFI CE OF THE DEPARTMENT. SUCH
ORDER MAY BE REVI EVED | N THE MANNER PROVI DED BY ARTI CLE SEVENTY- El GHT OF
THE CIVIL PRACTICE LAW AND RULES. SUCH SPECI AL PROCEEDI NG FOR REVI EW
MUST BE COMMENCED W THI N THI RTY DAYS FROM THE DATE OF SUCH ORDER.

S 2. This act shall take effect imediately.



