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STATE OF NEW YORK

5373
2011- 2012 Regul ar Sessi ons
I N SENATE
May 13, 2011

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Judiciary

AN ACT to anend the civil practice |aw and rules, the insurance |aw, the
wor kers' conpensation |aw, the general nunicipal |aw and the court of
claims act, inrelation to enacting the "adversarial nedical exam na-
tion procedure act"”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "adversarial nedical exam nation procedure act".

S 2. The legislature hereby finds and declares that the conducting of
physi cal and nental exam nations in the course of civil litigation and
ot her civil proceedings has evolved in a manner inconsistent wth the
civil practice law and rules and fundanental notions of due process.
I ndeed, a commonly used term for such exam nations, an "independent
medi cal examination," is itself a msnoner because the physician
conducting such exam nation is not at all independent, but is in fact
being conpensated by a party or insurer whose interests are typically
adverse to those of the party being exam ned. Further, parties being
examined are frequently required to provide witten responses to ques-
tions outside the discovery process prescribed in the civil practice |aw
and rules or relevant clainms process and wthout the opportunity to
obtai n advi ce of counsel, even though such witten responses can and are
being used as adm ssions and/or to later inpeach the exam ned party in
the course of such proceeding. Accordingly, the name by which such an
exam nation is called needs to be changed to reflect the true adver-
sarial nature of such exam nation; the process for obtaining information
fromthe party to be exam ned which is necessary to the proper conduct-
ing of the exam nation needs to be brought within the carefully consid-
ered di scovery process which already exists in the civil practice |aw
and rules or clainms process.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD01389- 02- 1
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S 3. Section 3121 of the civil practice |aw and rul es, subdivision (a)
as anended by chapter 294 of the laws of 1984, is anmended to read as
fol | ows:

S 3121. [Physical or nental] ADVERSARI AL MEDI CAL exam nation. (a)
Noti ce of AN ADVERSARI AL MEDI CAL exami nation. After comrencenment of an
action in which the nental or physical condition or the blood relation-
ship of a party, or of an agent, enployee or person in the custody or
under the legal control of a party, is in controversy, any party my
serve notice on another party to submt to a physical, nmental or blood
[ exam nation] "ADVERSARI AL MEDI CAL EXAM NATI ON' by a desi ghated physi -
cian, or to produce for such ADVERSARI AL MEDI CAL exam nation his OR HER
agent, enployee or the person in his OR HER custody or under his OR HER
| egal control. The notice may require duly executed and acknow edged
witten authorizations permtting all parties to obtain, and nake copies
of, the records of specified hospitals relating to such nental or phys-
ical condition or blood relationship; where a party obtains a copy of a
hospital record as a result of the authorization of another party, he OR
SHE shall deliver a duplicate of the copy to such party. A copy of the
notice shall be served on the person SUBJECT to [be exam ned] THE ADVER-
SARI AL MEDI CAL EXAM NATION. It shall specify the time, which shall be
not less than twenty days after service of the notice, and the condi -
tions and scope of the ADVERSARI AL MEDI CAL examination, AND |IT SHALL
| NFORM THE PERSON SUBJECT TO THE EXAM NATI ON THAT HE OR SHE HAS THE
RI GHT TO HAVE A REPRESENTATI VE PRESENT DURING SUCH EXAM NATION, AND
SHALL HAVE THE RI GHT TO RECORD OR TAPE SUCH EXAM NATI ON I N A MANNER SUCH
AS NOT TO UNREASONABLY | MPEDE SUCH EXAM NATI ON. THE PERSON SUBJECT TO
THE ADVERSARI AL MEDI CAL EXAM NATI ON SHALL NOT BE REQUI RED TO PRODUCE ANY
DOCUMENTS OR SUPPLY ANY WRI TTEN ANSWERS TO QUESTIONS PUT TOHM OR HER
AT SUCH EXAM NATI ON EXCEPT AS I N RESPONSE TO PROPERLY SERVED DI SCOVERY
DEMANDS MADE PURSUANT TO THE Cl VIL PRACTI CE LAW AND RULES.

(b) Copy of report. A copy of a detailed witten report of the exanin-
i ng physician setting out [his] THE findings and conclusions OF THE
ADVERSARI AL NMEDI CAL EXAM NATI ON shal |l be delivered by the party seeking
t he ADVERSARI AL MEDI CAL exam nation to [any] EACH party [requesting to
exchange therefor a copy of each report in his control of an exam nation
made with respect to the nmental or physical condition in controversy]
W THI N THI RTY DAYS OF SUCH EXAM NATI ON

(©) FAILURE TO EXCHANGE. NOTHI NG CONTAINED IN THI S SECTI ON SHALL LIMT
THE RI GHTS OF ANY PARTY FROM MOVI NG TO PRECLUDE OR FOR SEEKING OTHER
SANCTI ONS PURSUANT TO RULE 3124 OR SECTION 3126 FOR FAI LURE TO EXCHANGE
A DETAI LED WRI TTEN REPORT OF AN "ADVERSARI AL MEDI CAL EXAM NATI ON'  UPON
OTHER PARTI ES TO AN ACTI ON.

S 4. Section 5102 of the insurance |l aw is anmended by addi ng a new
subsection (n) to read as foll ows:

(N) "ADVERSARI AL MEDI CAL EXAM NATI ON' MEANS ANY PHYSI CAL EXAM NATI ON
REQUESTED BY AN |INSURER MADE |IN RESPONSE TO A CLAI M MADE PURSUANT TO
BENEFI TS UNDER THI S ARTI CLE. THE PERSON SUBJECT TO EXAM NATION SHALL
HAVE THE RI GHT TO HAVE A REPRESENTATI VE PRESENT DURI NG SUCH EXAM NATI ON
AND SHALL HAVE THE RI GHT TO RECORD OR TAPE SUCH EXAM NATION I N A MANNER
SUCH AS NOT TO UNREASONABLY | MPEDE SUCH EXAM NATI ON. THE PERSON TO BE
EXAM NED SHALL BE | NFORVED OF SUCH RI GHTS AT LEAST TVENTY DAYS PRIOR TO
SUCH EXAM NATI ON. | F SUCH EXAM NATI ON SHALL BE USED TO DENY, | N WHOLE
OR I N PART, ANY BENEFI TS UNDER THI S SECTION, A COPY OF THE DETAILED
VWRI TTEN REPORT OF SUCH EXAM NATI ON, WRI TTEN BY THE EXAM NI NG PHYSI Cl AN
OR HEALTH CARE PROFESSI ONAL, SHALL BE PROVI DED TO THE | NJURED PARTY AND
ANY THI RD- PARTY MEDI CAL PROVIDER TO WHOM THE | NJURED PARTY MAY HAVE
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ASSI GNED H'S OR HER CLAI M OR CLAI M5 FOR BENEFI TS ALONG WTH ANY DEN AL
OF BENEFITS. IN THE EVENT SUCH REPORT |S NOT SO PROVI DED BY THE | NSURER
OR SELF- I NSURER ALONG W TH THE DENI AL, THE INSURER SHALL BE PRECLUDED
FROM USI NG SUCH REPORT TO SUPPORT ANY DENI AL OF SUCH CLAI M

S 5. Subdivision 4 of section 13-a of the workers' conpensation |aw,
as anmended by chapter 473 of the laws of 2000, is anmended to read as
fol | ows:

(4) (a) No claimfor nedical or surgical treatnent shall be valid and
enforceabl e, as against such enployer, or enployee, unless wthin
forty-eight hours following the first treatnment the physician giving
such treatnent furnishes to the enployer and directly to the chair a
prelimnary notice of such injury and treatnent, within fifteen days
thereafter a nore conplete report and subsequent thereto progress
reports if requested in witing by the chair, board, enployer or insur-
ance carrier at intervals of not Iess than three weeks apart or at |ess
frequent intervals iif requested on fornms prescribed by the chair. The
board may excuse failure to give such notices wthin the designated
periods when it finds it to be in the interest of justice to do so.

(b) Upon receipt of the notice provided for by paragraph (a) of this
subdi vi si on, the enployer, the carrier, and the claimant each shall be
entitled to have the claimant exam ned by a physician authorized by the
chair in accordance with sections thirteen-b and one hundred thirty-sev-
en of this chapter, at a nedical facility convenient to the claimant and
in the presence of the claimnt's physician, and refusal by the clai mant
to submt to such [independent] ADVERSARI AL nedi cal exam nation at such
time or tinmes as nmy reasonably be necessary in the opinion of the
board, shall bar the claimant fromrecovering conpensation for any peri-
od during which he or she has refused to submt to such exam nation. No
hospital shall be required to produce the records of any claimant wth-
out receiving its customary fees or charges for reproduction of such
records.

(c) Wiere it would place an unreasonabl e burden upon the enployer or
carrier to arrange for, or for the claimant to attend, an [independent]
ADVERSARI AL nedi cal exam nation by an authorized physician, the enpl oyer
or carrier shall arrange for such exam nation to be perforned by a qual -
ified physician in a nmedical facility convenient to the clai mant.

(d) The [independent] ADVERSARI AL nedi cal exam ner shall provide such
reports and shall submt to investigation as required by the chair.

(e) In order to qualify as adm ssible nedical evidence, for purposes
of adj udi cating any claimunder this chapter, any report subnmitted to
the board by an [independent] ADVERSARI AL nedi cal exam ner |icensed by
the state of New York shall include the follow ng:

(i) a signed statenent certifying that the report is a full and truth-
ful representation of the [independent] ADVERSARI AL nedical examiner's
prof essi onal opinion with respect to the claimant's condition:

(ii) such exam ner's board issued authorization nunber;

(ii1) the name of the individual or entity requesting the exam nation;

(iv) if applicable, the registration nunber as required by section
thirteen-n of this article; and

(v) such other information as the chair nay require by regul ation.

Any report by an [independent] ADVERSARI AL nedi cal exam ner who is not
aut hori zed, and who performs an [independent] ADVERSARI AL nedi cal exam
ination in accordance with paragraph (c) of this subdivision, which is
to be used as nedi cal evidence under this chapter, shall include in the
report such information as the chair may require by regul ation.
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S 6. Subdivisions 1 and 2 of section 13-b of the workers' conpensation
| aw, as amended by chapter 473 of the | aws of 2000, are anended to read
as foll ows:

1. Upon the recomendation of the nedical society of the county in
whi ch the physician's office is | ocated or of a board designated by such
county society or of a board representing duly licensed physicians of
any other school of nmedical practice in such county, the chair nay
aut hori ze physicians |licensed to practice nedicine in the state of New
York to render nedical care under this chapter and to perform [independ-
ent] ADVERSARI AL nedical exam nations in accordance w th subdivision
four of section thirteen-a of this article. If, within sixty days after
the chair requests such recommendations the medical society of such
county or board fails to act, or if there is no such society in such
county, the <chair shall designate a board of three outstandi ng physi-
ci ans, who shall make the requisite reconmendati ons.

No such authorization shall be nade in the absence of a recomendati on
of the appropriate society or board or of a review and recomendati on by
t he nedi cal appeals unit. No person shall render nedical care or conduct
[ i ndependent] ADVERSARI AL nedi cal exam nations under this chapter wth-
out such authorization by the chair, provided, that:

(a) Any physician licensed to practice nedicine in the state of New
York may render energency nedical care under this <chapter wthout
aut hori zation by the chair under this section; and

(b) A licensed physician who is a nmenber of a constituted nedica
staff of any hospital may render nedical care under this chapter while
an injured enployee renmains a patient in such hospital; and

(c) Under the active and personal supervision of an authorized physi -
cian nedical care nay be rendered by a registered nurse or other person
trained in |aboratory or diagnostic techniques within the scope of such
person's specialized training and qualifications. This supervision shal
be evi denced by signed records of instructions for treatnment and signed
records of the patient's condition and progress. Reports of such treat-
ment and supervision shall be made by such physician to the chair on
such forns and at such tines as the chair may require.

(d) Upon the referral which may be directive as to treatnent of an
aut hori zed physi ci an physical therapy care may be rendered by a duly
licensed physical therapist. Were physical therapy care is rendered
records of the patient's condition and progress, together wth records
of instruction for treatnment, if any, shall be naintained by the phys-
i cal therapist and physician. Said records shall be submtted to the
chair on such forms and at such tines as the chair nay require.

(e) Upon the prescription or referral of an authorized physician occu-
pational therapy care my be rendered by a duly |icensed occupationa
t herapi st. Wiere occupational therapy care is rendered records of the
patient's condition and progress, together with records of instruction
for treatnment, if any shall be maintained by the occupational therapist
and physician. Said records shall be submtted to the chair on fornms and
at such tines as the chair nay require.

(f) Were it would place an unreasonabl e burden upon the enpl oyer or
carrier to arrange for, or for the claimant to attend, an [independent]
ADVERSARI AL nedi cal exam nation by an authorized physician, the enpl oyer
or carrier shall arrange for such exam nation to be perforned by a qual -
ified physician in a nmedical facility convenient to the clai mant.

2. A physician licensed to practice nmedicine in the state of New York
who is desirous of being authorized to render nedical care under this
chapter and/or to conduct [independent] ADVERSARI AL nedi cal exam nations



Co~NOoOUIT~hWNE

S. 5373 5

in accordance wth paragraph (b) of subdivision four of section thir-
teen-a and section one hundred thirty-seven of this chapter shall file
an application for authorization under this chapter with the nedica
society in the county in which his or her office is located, or with a
board desi gnated by such society, or wwith a board designated by the
chair as provided in this section. In such application the applicant
shall state his or her training and qualifications, and shall agree to
limt his or her professional activities under this chapter to such
nmedi cal care and [i ndependent] ADVERSARI AL nedi cal exam nations, as his
or her experience and training qualify himor her to render. The appli-
cant shall further agree to refrain from subsequently treating for
remuneration, as a private patient, any person seeking nedical treat-
ment, or submitting to an [independent] ADVERSARI AL nedi cal exam nati on,
in connection with, or as a result of, any injury conpensabl e under this
chapter, if he or she has been renoved from the list of physicians
authorized to render nedical care or to conduct [independent] ADVER-
SARI AL nedi cal exam nations under this chapter, or if the person seeking
such treatnent, or submitting to an [independent] ADVERSARI AL nedica
exam nation, has been transferred fromhis or her care in accordance
with the provisions of this chapter. This agreenment shall run to the
benefit of +the injured person so treated or exani ned, and shall be
avai lable to himor her as a defense in any action by such physician for
paynment for treatnment rendered by a physician after he or she has been
renoved fromthe list of physicians authorized to render nedical care or
to conduct [independent] ADVERSARI AL nedical exani nations under this
chapter, or after the injured person was transferred from his or her
care in accordance wth the provisions of this chapter. The nedica
society or the board designated by it, or the board as otherw se
provided under this section, if it deems such |icensed physician duly
qual i fied, shall recomend to the chair that such physician be author-
ized to render nedical care and/or conduct [independent] ADVERSARI AL
nmedi cal exam nations under this chapter, and such recommendation and
authorization shall specify the character of the medical care or [inde-
pendent] ADVERSARI AL nedi cal exam nation which such physician is quali-
fied and authorized to render under this chapter. Such reconmmendati ons
shall be advisory to the chair only and shall not be binding or conclu-
sive upon himor her. The licensed physician may present to the nedica
soci ety or board, evidences of additional qualifications at any tine
subsequent to his or her original application. If the nedical society or
board fails to reconmend to the chair that a physician be authorized to
render nedical care and/or to conduct [independent] ADVERSARI AL nedica
exam nations under this chapter, the physician nay appeal to the nedica
appeals wunit. The nedical society or the board designated by it, or the
board as ot herw se provided under this section, nmay upon its own initi-
ative, or shall upon request of the chair, review at any time the quali -
fications of any physician as to the character of the nedical care or
[ i ndependent] ADVERSARI AL nedi cal exam nations whi ch such physician has
theretofore been authorized to render under this chapter and may reconm
mend to the chair that such physician be authorized to render nmedica
care or to conduct [independent] ADVERSARI AL nedi cal exam nations there-
after of the character which such physician is then qualified to render.
On such advisory recomendation the chair may review and after reason-
abl e investigation may revise the authorization of a physician in
respect to the character of nedical care and/or to conduct [independent]
ADVERSARI AL nmedi cal examnations which he or she is authorized to
render. |If the medical society or board reconmends to the chair that a
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physi cian be authorized to render nedical care and/or to conduct [inde-
pendent] ADVERSARI AL nedi cal exam nations under this chapter of a char-
acter different from the character of nedical care or [independent]
ADVERSARI AL nedi cal exam nations he or she has been theretofore author-
i zed to render, such physician nay appeal from such recomendation to
t he nedi cal appeals unit.

S 7. The section headi ng and the openi ng paragraph and paragraphs (b)
and (g) of subdivision 2 of section 13-d of the workers' conpensation
law, the section heading, the opening paragraph and paragraph (g) of
subdi vi sion 2, as anended by chapter 473 of the |laws of 2000, paragraph
(b) of subdivision 2, as anmended by chapter 6 of the |aws of 2007, are
amended to read as foll ows:

Renoval of physicians fromlists of those authorized to render nedica
care or to conduct [independent] ADVERSARI AL nedi cal exam nati ons.

The chair shall renmove from the I|ist of physicians authorized to
render medical care under this chapter, or to conduct [independent]
ADVERSARI AL nedi cal exam nations in accordance wth paragraph (b) of
subdi vision four of section thirteen-a of this article, the nane of any
physi ci an who he or she shall find after reasonable investigation is
di squal i fi ed because such physici an:

(b) has exceeded the limts of his or her professional conpetence in
rendering nedical care or in conducting [independent] ADVERSARI AL
nmedi cal exam nations under the law, or has nade materially fal se state-
nments regarding his or her qualifications in his or her application for
the recomendation of the nedical society or board as provided in
section thirteen-b of this article; or

(g) has directly or indirectly requested, received or participated in
the division, transference, assignnment, rebating, splitting or refunding
of a fee for, or has directly or indirectly requested, received or prof-
ited by nmeans of a credit or other val uable consideration as a conmm s-
sion, discount or gratuity in connection with the furnishing of nedica
or surgical <care, an [independent] ADVERSARI AL nedi cal exam nati on,
di agnosis or treatnent or service, including X-ray examnation and
treatment, or for or in connection with the sale, rental, supplying or
furnishing of clinical |aboratory services or supplies, X-ray |aboratory
services or supplies, inhalation therapy service or equi pment, amnbul ance
service, hospital or nedical supplies, physiotherapy or other therapeu-
tic service or equipnent, artificial |inbs, teeth or eyes, orthopedic or
surgical appliances or supplies, optical appliances, supplies or equip-
ment, devices for aid of hearing, drugs, medication or nedical supplies,
or any other goods, services or supplies prescribed for nedical diagnho-
sis, care or treatnent, wunder this chapter; except that reasonable
paynment, not exceeding the technical conponent fee permtted in the
nmedi cal fee schedul e, established under this chapter for X-ray exam na-
tions, diagnosis or treatnment, may be made by a physician duly author-
ized as a roentgenologist to any hospital furnishing facilities and
equi pnent for such exam nation, diagnhosis or treatnent, provided such
hospital does not also submit a charge for the same services. Nothing
contained in this paragraph shall prohibit such physicians who practice
as partners, in groups or as a professional corporation or as a univer-
sity faculty practice corporation from pooling fees and noneys received,
either by the partnership, professional corporation, university faculty
practice corporation or group by the individual menbers thereof, for
prof essi onal services furnished by any individual professional nmenber,
or enployee of such partnership, corporation or group, nor shall the
prof essionals constituting the partnerships, corporations, or groups be
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prohibited from sharing, dividing or apportioning the fees and noneys
recei ved by themor by the partnership, corporation or group in accord-
ance with a partnership or other agreenent.

S 8. Subdivisions 2 and 3, and the openi ng paragraph and paragraph ()
of subdivision 10 of section 13-k of the workers' conpensation |aw, as
anended by chapter 473 of the laws of 2000, are anended to read as
fol | ows:

2. An enployee injured under circunmstances which make such injury
conpensabl e under this article, when care is required for an injury to
the foot which injury or resultant condition therefrommy |awfully be
treated by a duly registered and |icensed podiatrist of the state of New
York, may select to treat himor her any podiatrist authorized by the
chair to render podiatry care, as hereinafter provided. If the injury or
condition is one which is without the limts prescribed by the education
law for podiatry care and treatnent, or the injuries involved affect
other parts of the body in addition to the foot, the said podiatrist
must so advise the said injured enployee and instruct himor her to
consult a physician of said enpl oyee's choice for appropriate care and
treatment. Such physician shall thenceforth have overall supervision of
the treatnment of said patient including the future treatnment to be
adm nistered to the patient by the podiatrist. If for any reason during
the period when podiatry treatnent and care is required, the enployee
wi shes to transfer his or her treatnment and care to another authorized
podi atri st he or she may do so, in accordance with rules prescribed by
the chair, provided however that the enployer shall be liable for the
proper fees of the original podiatrist for the care and treatnment he or
she shall have rendered. A podiatrist licensed and registered to prac-
tice podiatry in the state of New York who is desirous of being author-
i zed to render podiatry care under this section and/or to conduct [inde-
pendent] ADVERSARI AL nedi cal exam nations in accordance w th paragraph
(b) of subdivision three of this section shall file an application for
authorization wunder this section with the podiatry practice conmttee.
In such application he or she shall agree to refrain from subsequently
treating for renuneration, as a private patient, any person seeking
podiatry treatnment, or submtting to an [independent] ADVERSARI AL
medi cal exami nation, in connection with, or as a result of, any injury
conpensabl e under this chapter, if he or she has been renoved from the
list of podiatrists authorized to render podiatry care or to conduct
[ i ndependent] ADVERSARI AL nedi cal exam nations under this chapter, or if
t he person seeking such treatnment has been transferred fromhis or her
care in accordance with the provisions of this section. This agreenment
shall run to the benefit of the injured person so treated or exam ned,
and shall be available to himor her as a defense in any action by such
podi atrist for paynent for treatnment rendered by a podiatrist after he
or she has been renmoved from the list of podiatrists authorized to
render podiatry care or to conduct [independent] ADVERSARI AL nedica
exam nations under this section, or after the injured person was trans-
ferred fromhis or her care in accordance with the provisions of this
section. The podiatry practice comrittee if it deens such |icensed
podi atrist duly qualified shall recomend to the chair that such podia-
trist be authorized to render podiatry care and/or to conduct [independ-
ent] ADVERSARI AL nedi cal exam nations under this section. Such recomren-
dation shall be advisory to the chair only and shall not be binding or
concl usive upon himor her. The chair shall prepare and establish a
schedule for the state, or schedules Iinmted to defined localities, of
charges and fees for podiatry treatnment and care, to be determned in
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accordance with and to be subject to change pursuant to rul es promnul gat-
ed by the chair. Before preparing such schedule for the state or sched-
ules for limted localities the chair shall request the podiatry prac-
tice conmttee to submit to him or her a report on the anount of
remuner ati on deened by such committee to be fair and adequate for the
types of podiatry care to be rendered under this chapter, but consider-
ation shall be given to the view of other interested parties. The
anount s payabl e by the enpl oyer for such treatnment and services shall be
the fees and charges established by such schedul e.

3. (a) No claim for podiatry care or treatnent shall be valid and
enf orceabl e as agai nst the enployer or enployee unless wthin forty-
eight hours following the first treatnent the podiatrist giving such
care or treatnment furnish to the enployer and directly to the <chair a
prelimnary notice of such injury and treatnent, within fifteen days
thereafter a nore conplete report and subsequent thereto progress
reports as requested in witing by the chair, board, enployer or insur-
ance carrier, at intervals of not |less than three weeks apart or at |ess
frequent intervals if requested on fornms prescribed by the chair. The
board nmay excuse the failure to give such notices within the designated
periods when it finds it to be in the interest of justice to do so.

(b) Upon receipt of the notice provided for by paragraph (a) of this
subdi vision, the enployer, the carrier and the claimant each shall be
entitled to have the clai mant exam ned by a qualified podiatrist author-
i zed by the chair in accordance with subdivision two of this section and
section one hundred thirty-seven of this chapter, at a nmedical facility
convenient to the claimant and in the presence of the claimant's podi a-
trist, and refusal by the claimant to submt to such [independent]
ADVERSARI AL nedi cal exam nation at such tine or times as nmay reasonably
be necessary in the opinion of the board shall bar the claimnt from
recovering conpensation for any period during which he or she has
refused to submt to such exam nation

(c) Wiere it would place an unreasonabl e burden upon the enployer or
carrier to arrange for, or for the claimant to attend, an [independent]
ADVERSARI AL nedi cal exam nation by an authorized podiatrist, the enploy-
er or carrier shall arrange for such exam nation to be perforned by a
qual i fied podiatrist in a nmedical facility convenient to the clai mant.

(d) The [independent] ADVERSARI AL podiatric exanm ner shall provide
such reports and shall submt to investigation as required by the chair.

(e) In order to qualify as adm ssi ble nedical evidence, for purposes
of adjudicating any claimunder this chapter, any report submtted to
the board by an [independent] ADVERSARI AL podi atric exam ner |icensed by
the state of New York shall include the follow ng:

(i) a signed statenent certifying that the report is a full and truth-
ful representation of the [independent] ADVERSARI AL podiatric exanm ner's
prof essi onal opinion with respect to the claimant's condition,

(ii) such exam ner's board issued authorization nunber,

(ii1) the name of the individual or entity requesting the exam nation,

(iv) if applicable, the registration nunber as required by section
thirteen-n of this article, and

(v) such other information as the chair nay require by regul ation.

The podiatry practice comrittee shall investigate, hear and nmake find-
ings with respect to all charges as to professional or other m sconduct
of any authorized podiatrist as herein provided under rules and proce-
dures to be prescribed by the chair and shall report evidence of such
m sconduct, with their findings and recomendation with respect thereto,
to the chair. The findings, decision and recommendati on of such podiatry
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practice conmttee shall be advisory to the chair only, and shall not be
bi ndi ng or concl usive upon himor her. The chair shall renmove from the
list of podiatrists authorized to render podiatry care under this chap-
ter or to conduct [independent] ADVERSARI AL nedi cal exam nations in
accordance with paragraph (b) of subdivision three of this section the
nane of any podiatrist who he or she shall find after reasonable inves-
tigation is disqualified because such podiatri st

(g) has directly or indirectly requested, received or participated in
the division, transference, assignnment, rebating, splitting or refunding
of a fee for, or has directly or indirectly requested, received or prof-
ited by nmeans of a credit or other val uable consideration as a conmm s-
sion, discount or gratuity in connection with the treatnment, or [inde-
pendent] ADVERSARI AL nedical exam nation, of a workers' conpensation
cl ai mant . Not hi ng contained in this paragraph shall prohibit such
podiatrists who practice as partners, in groups or as a professiona
corporation from pooling fees and noneys received, either by the part-
nership, professional corporation or group by the individual nmenbers
thereof, for professional services furnished by any individual profes-
sional nenber, or enployee of such partnership, corporation or group,
nor shall the professionals constituting the partnership, corporation,
or group be prohibited fromsharing, dividing or apportioning the fees
and noneys received by themor by the partnership, corporation or group
in accordance with a partnership or other agreenent.

S 9. Subdivisions 2 and 3, and the openi ng paragraph and paragraph ()
of subdivision 10 of section 13-1 of the workers' conpensation |aw, as
anended by chapter 473 of the laws of 2000, are anended to read as
fol | ows:

2. An enployee injured under circunmstances which make such injury
conpensabl e under this article, when care is required for an injury
whi ch consists solely of a condition which may |awfully be treated by a
chiropractor as defined in section sixty-five hundred fifty-one of the
education law nay select to treat himor her, any duly registered and
i censed chiropractor of the state of New York, authorized by the chair
to render chiropractic care as hereinafter provided. If the injury or
condition is one which is outside the limts prescribed by the education
| aw for chiropractic care and treatnent, the said chiropractor nust so
advise the said injured enployee and instruct himor her to consult a
physi ci an of said enpl oyee's choice for appropriate care and treatnent.
Such physician shall thenceforth have supervision of the treatnment of
said condition including the future treatnent to be adnmnistered to the
patient by the chiropractor. A chiropractor licensed and registered to
practice chiropractic in the state of New York, who is desirous of being
authorized to render chiropractic care under this section and/or to
conduct [independent] ADVERSARIAL nedical exam nations in accordance
wi th paragraph (b) of subdivision three of this section shall file an
application for authorization under this section with the chiropractic
practice conmttee. In such application he or she shall agree to refrain
from subsequently treating for renuneration, as a private patient, any
person seeking chiropractic treatnent, or submitting to an [independent]
ADVERSARI AL nedi cal exam nation, in connection with, or as a result of,
any injury conpensabl e under this chapter, if he or she has been renoved
fromthe list of chiropractors authorized to render chiropractic care or
to conduct [independent] ADVERSARI AL nedical exam nations under this
chapter, or if the person seeking such treatnent has been transferred
fromhis or her care in accordance with the provisions of this section.
This agreenment shall run to the benefit of the injured person so treat-
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ed, or exam ned, and shall be available to himor her as a defense in
any action by such chiropractor for paynent rendered by a chiropractor
after he or she has been renoved fromthe Iist of chiropractors author-
i zed to render chiropractic care or to conduct [independent] ADVERSARI AL
nmedi cal exam nations under this section, or after the injured person was
transferred from his or her care in accordance with the provisions of
this section. The chiropractic practice conmrittee if it deenms such
licensed chiropractor duly qualified shall recomend to the chair that
such be authorized to render chiropractic care and/or to conduct [inde-
pendent] ADVERSARI AL nedical exam nations wunder this section. Such

recommendati ons shall be advisory to the chair only and shall not be
binding or conclusive upon him or her. The chair shall prepare and
establish a schedule for the state, or schedules limted to defined

localities of <charges and fees for chiropractic treatnent and care, to
be determ ned in accordance with and to be subject to change pursuant to
rul es pronul gated by the chair. Before preparing such schedule for the
state or schedules for limted localities the chair shall request the
chiropractic practice commttee to subnmit to himor her a report on the
anmount of remuneration deened by such commttee to be fair and adequate
for the types of chiropractic care to be rendered under this chapter,
but consideration shall be given to the view of other interested
parties, the anmounts payable by the enployer for such treatnment and
services shall be the fees and charges established by such schedul e.

3. (a) No claimfor chiropractic care or treatnent shall be valid and
enf orceabl e as agai nst the enployer or enployees unless wthin forty-
eight hours following the first treatnment the chiropractor giving such
care or treatnment furnishes to the enployer and directly to the chair a
prelimnary notice of such injury and treatnment, and within fifteen days
thereafter a nore conplete report and subsequent thereto progress
reports as requested in witing by the chair, board, enployer or insur-
ance carrier, at intervals of not |less than three weeks apart or at |ess
frequent intervals iif requested on forns prescribed by the chair. The
board may excuse the failure to give such notices within the designated
periods when it finds it to be in the interest of justice to do so.

(b) Upon receipt of the notice provided for by paragraph (a) of this
subdi vi si on, the enployer, the carrier, and the claimant each shall be
entitled to have the claimant exam ned by a qualified chiropractor
authorized by the chair in accordance wth subdivision two of this
section and section one hundred thirty-seven of this chapter at a
nmedi cal facility convenient to the claimant and in the presence of the
claimant's chiropractor, and refusal by the claimant to submt to such
[ i ndependent] ADVERSARI AL nedi cal exam nation at such tinme or tinmes as
may reasonably be necessary in the opinion of the board shall bar the
cl ai mant fromrecovering conpensation, for any period during which he or
she has refused to submt to such exam nation

(c) Wiere it would place an unreasonabl e burden upon the enployer or
carrier to arrange for, or for the claimant to attend, an [independent]
ADVERSARI AL nedi cal examnation by an authorized chiropractor, the
enpl oyer or carrier shall arrange for such exam nation to be perforned
by a qualified chiropractor in a nedical facility convenient to the
cl ai mant .

(d) The [independent] ADVERSARI AL chiropractic exanm ner shall provide
such reports and shall submt to investigation as required by the chair.

(e) In order to qualify as admissible chiropractic evidence, for
purposes of adjudicating any claim under this chapter, any report
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submtted to the board by an [i ndependent] ADVERSARI AL nedi cal exani ner
licensed by the state of New York shall include the follow ng:

(i) a signed statenent certifying that the report is a full and truth-
ful representation of the [independent] ADVERSARI AL chiropractic exan n-
er's professional opinion with respect to the claimant's condition,

(ii) such exam ner's board issued authorization nunber,

(ii1) the name of the individual or entity requesting the exam nation,

(iv) if applicable, the registration nunber as required by section
thirteen-n of this article, and

(v) such other infornmation as the chair nay require by regul ation.

The chiropractic practice commttee shall investigate, hear and nmake
findings with respect to all charges as to professional or other m scon-
duct of any authorized chiropractor as herein provided under rul es and
procedure to be prescribed by the chair and shall report evidence of
such m sconduct, wth their findings and recomendati ons with respect
thereto, to the chair. The findings, decision and recommendati on of such
chiropractic practice coormittee shall be advisory to the chair only, and
shall not be binding or conclusive upon him or her. The chair shal
renove fromthe list of chiropractors authorized to render chiropractic
care under this chapter or to conduct [independent] ADVERSARI AL nedica
exam nations in accordance wth paragraph (b) of subdivision three of
this section the nane of any chiropractor who he or she shall find after
reasonabl e i nvestigation is disqualified because such chiropractor,

(g) has directly or indirectly requested, received or participated in
the division, transference, assignnment, rebating, splitting or refunding
of a fee for, or has directly or indirectly requested, received or prof-
ited by nmeans of a credit or otherw se valuable consideration as a
comm ssion, discount or gratuity, in connection with the treatnent, or
[i ndependent] ADVERSARI AL nedical exanmination, of a workers' conpen-
sation cl ai mant. Not hi ng contained in this paragraph shall prohibit
such chiropractors who practice as partners, in groups or as a profes-
sional corporation, or as a university faculty practice corporation from
pool i ng fees and noneys received, either by the partnership, profes-
sional corporation, university faculty practice corporation or group by
t he individual nenbers thereof, for professional services furnished by
any individual professional nenber, or enployee of such partnership,
corporation or group, nor shall the professionals constituting the part-
nershi p, corporation, or group be prohibited fromsharing, dividing or
apportioning the fees and noneys received by themor by the partnershinp,
corporation or group in accordance with a partnership or other agree-
ment .

S 10. Subdivisions 3 and 4 and t he openi ng paragraph of subdivision 11
of section 13-m of the workers' conpensation |aw, as anended by chapter
473 of the Iaws of 2000, are amended to read as foll ows:

3. A psychologist, licensed and registered to practice psychology in
the state of New York, who is desirous of being authorized to render
psychol ogi cal care wunder this section and/or to conduct [independent]
ADVERSARI AL nedi cal exam nations in accordance wth paragraph (b) of
subdi vision four of this section shall file an application for authori-
zation under this section with the psychology practice commttee. The
applicant shall agree to refrain from subsequently treating for remnuner-
ation, as a private patient, any person seeking psychol ogi cal treatnent,
or submtting to an [independent] ADVERSARI AL nedi cal exami nation, in
connection with, or as a result of, any injury conpensable under this
chapter, if he or she has been renoved fromthe |ist of psychol ogists
authorized to render psychol ogical care under this chapter. This agree-
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ment shall run to the benefit of the injured person so treated, and
shall be available as a defense in any action by such psychologist for
paynment for treatnent rendered by such psychol ogi st after being renoved
from the 1list of psychol ogists authorized to render psychol ogical care
or to conduct [independent] ADVERSARI AL nedi cal examni nations under this
section. The psychology practice comrittee if it deens such |licensed
psychol ogi st duly qualified shall recommend to the <chair that such
person be authorized to render psychological care and/or to conduct
[ i ndependent] ADVERSARI AL nedi cal exam nations under this section. Such
recommendations shall be only advisory to the chair and shall not be
bi ndi ng or conclusive. The chair shall prepare and establish a schedule
for the state or schedules |limted to defined |ocalities of charges and
fees for psychological treatnent and care, to be determned in accord-
ance wth and be subject to change pursuant to rules promul gated by the
chair. Before preparing such schedule for the state or schedules for
limted localities the chair shall request the psychol ogy practice
commttee to submit to such chair a report on the anount of renuneration
deened by such commttee to be fair and adequate for the types of
psychol ogi cal care to be rendered under this chapter, but consideration
shall be given to the view of other interested parties. The anounts
payable by the enployer for such treatnent and services shall be the
fees and charges established by such schedul e.

4. (a) No claimfor psychol ogical care or treatnent shall be valid and
enf orceabl e as agai nst the enployer or enployees wunless wthin forty-
eight hours following the first treatnment the psychol ogi st giving such
care or treatnment furnishes to the enployer and directly to the chair a
prelimnary notice of such injury and treatnment, and within fifteen days
thereafter a nore conplete report and subsequent thereto progress
reports as requested in witing by the chair, board, enployer or insur-
ance carrier, at intervals of not |less than three weeks apart or at |ess
frequent intervals iif requested on forns prescribed by the chair. The
board may excuse the failure to give such notices within the designated
periods when it finds it to be in the interest of justice to do so.

(b) Upon receipt of the notice provided for by paragraph (a) of this
subdi vi si on, the enployer, the carrier, and the claimant each shall be
entitled to have the clainmant exanmined by a qualified psychol ogist,
authorized by the chair in accordance with subdivision three of this
section and section one hundred thirty-seven of this chapter, at a
nmedi cal facility convenient to the claimant and in the presence of the
claimant's psychol ogist, and refusal by the claimant to submt to such
[ i ndependent] ADVERSARI AL nedi cal exami nation at such tine or tinmes as
may reasonably be necessary in the opinion of the board shall bar the
cl ai mant fromrecovering conpensation, for any period during which he or
she has refused to submt to such exam nation

(c) Wiere it would place an unreasonabl e burden upon the enployer or
carrier to arrange for, or for the claimant to attend, an [independent]
ADVERSARI AL nedi cal examnation by an authorized psychologist, the
enpl oyer or carrier shall arrange for such exam nation to be perforned
by a qualified psychologist in a nmedical facility convenient to the
cl ai mant .

(d) The [independent] ADVERSARI AL psychol ogi cal exaniner |icensed by
the state of New York shall provide such reports and shall submt to
i nvestigation as required by the chair.

(e) In order to qualify as adm ssible nedical evidence, for purposes
of adj udicating any claimunder this chapter, any report subnmitted to
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t he board by an [independent] ADVERSARI AL psychol ogical exam ner
licensed by the state of New York shall include the follow ng:

(i) a signed statenent certifying that the report is a full and truth-
ful representation of the [independent] ADVERSARI AL psychol ogi cal exam
iner's professional opinion with respect to the claimant's condition,

(ii) such exam ner's board issued authorization nunber,

(ii1) the name of the individual or entity requesting the exam nation,

(iv) if applicable, the registration nunber as required by section
thirteen-n of this article, and

(v) such other infornmation as the chair nay require by regul ation.

The psychology practice committee shall investigate, hear and make
findings with respect to all charges as to professional or other m scon-
duct of any authorized psychol ogi st as herein provided under rules and
procedures to be prescribed by the chair and shall report evidence of
such m sconduct, with their findings and recomendations wth respect
thereto, to the chair. The findings, decision and recommendati on of such
psychol ogy practice conmttee shall be advisory to the chair only, and
shall not be binding or conclusive upon him or her. The chair shal
renove fromthe |list of psychol ogists authorized to render psychol ogi ca
care under this chapter or to conduct [independent] ADVERSARI AL nedi ca
exam nations in accordance with paragraph (b) of subdivision four of
this section the nane of any psychol ogi st who he or she shall find after
reasonabl e i nvestigation is disqualified because such psychol ogi st:

S 11. Section 13-n of the workers' conpensation |aw, as added by chap-
ter 473 of the laws of 2000 and subdivision 3 as added by chapter 6 of
the laws of 2007, is anended to read as foll ows:

S 13-n. Mandatory registration of entities which derive incone from
[i ndependent] ADVERSARI AL nedical examnations. 1. Any entity which
derives income from [independent] ADVERSARI AL nedical exam nations
performed in accordance wth subdivision four of section thirteen-a,
subdi vision three of section thirteen-k, subdivision three of section
thirteen-1 and subdivision four of section thirteen-mof this article,
whet her by enpl oying or contracting with [independent] ADVERSARI AL exant
iners to conduct such [independent] ADVERSARI AL nedi cal exam nations or
by acting as a referral service or otherwise facilitating such exam na-
tions, shall register with the chair by filing a statenent of registra-
tion containing such information prescribed by the chair in regulation.
A fee nmay be inposed in accordance with regul ati ons pronul gated by the
chair. Any such fees collected shall be used for the purpose of adm nis-
tering this section.

2. The <chair shall assign a registration nunber to the entity upon
registration. If an entity operates under nore than one nane, or in nore
than one location, the chair may assign a series of registration nunbers
whi ch woul d differentiate each such sub-entity. In order to qualify as
adm ssi ble nedical evidence, for purposes of adjudicating any claim
under this chapter, any report submitted to the board by an [independ-
ent] ADVERSARI AL nedi cal exam ner who is enployed by, or has contracted
with, an entity as described in subdivision one of this section for the
purpose of performng [independent] ADVERSARI AL nedi cal exam nati ons,
nmust include the registration nunber of such entity.

3. The chair, upon finding that an entity that derives incone from
[ i ndependent] ADVERSARI AL nedi cal exami nations has materially altered an
[i ndependent] ADVERSARI AL nedical exam nation report, or caused such a
report to be materially altered, nay revoke the registration of such
entity, inpose a penalty not exceeding ten thousand dollars and refer
the matter to the attorney general for prosecution.
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S 12. Section 137 of the workers' conpensation |aw, as added by chap-
ter 473 of the aws of 2000, is anended to read as foll ows:

S 137. [Independent] ADVERSARI AL nedi cal exam nations. 1. (a) A copy
of each report of [independent] ADVERSARI AL nedi cal exam nation shall be
submtted by the practitioner on the sane day and in the same manner to
the board, the insurance carrier, the claimant's attendi ng physician or
other attending practitioner, the <clainmant's representative and the
cl ai mant .

(b) If a practitioner who has perforned or will be perform ng an
[ i ndependent] ADVERSARI AL nedi cal exam nation of a clainmant receives a
request for information regarding the clainmant, including faxed or el ec-
tronically transmtted requests, the practitioner shall submt a copy of
the request for information to the board within ten days of receipt of
the request. Nothing in this subdivision shall be construed to abrogate
the attorney-client privilege.

(c) Copies of all responses to such requests for infornmation as are
descri bed in paragraph (b) of this subdivision, including all materials
which are provided in response to such a request, shall be subnmtted by
the responding practitioner to the board within ten days of subm ssion
of the response to the requestor. Nothing in this subdivision shall be
construed to abrogate the attorney-client privilege.

2. In any open case where an award has been directed by the board for
tenporary or permanent disability at an established rate of conpensation
and there is a direction by the board for continuation of paynents, or
any cl osed case where an award for conpensati on has been nmade for pernma-
nent total or permanent partial disability, a report of an [independent]
ADVERSARI AL nedi cal exam nation shall not be the basis for suspending or
reduci ng paynents unless and until the rules and regulations of the
board regardi ng suspendi ng or reduci ng paynments have been net and there
is a determnation by the board finding that such suspension or
reduction is justified.

3. (a) Only a New York state licensed and board certified physician,
surgeon, podiatrist or any other person authorized to exam ne or eval u-

ate injury or illness by the board shall perform such [independent]
ADVERSARI AL nedi cal exam nation. \Wiere a claimnt resides out of state a
practitioner qualified to exam ne or evaluate injury or illness by the

board shall perform such [independent] ADVERSARI AL nedi cal exani nati on.

(b) Any practitioner performng the [independent] ADVERSARI AL nedi ca
exam nations shall be paid according to the fee schedule established
pursuant to section thirteen of this chapter.

4. Al'l  [independent] ADVERSARI AL nedical exam nations shall be
performed in nedical facilities suitable for such exam wth due regard
and respect for the privacy and dignity of the injured worker as well as
the access and safety of the claimant. Such facilities nmust be provided
in a conveni ent and accessible location wthin a reasonable distance
fromthe claimant's residence.

5. Al'l  [independent] ADVERSARI AL nedical exam nations shall be
performed by a practitioner conpetent to evaluate or examne the injury
or di sease fromwhich the injured worker suffers. Such exam nation shal
be performed by a practitioner who is licensed and board certified in
the state of New York or any other person authorized to exan ne or eval -
uate injury or illness by the board.

6. No practitioner exam ning or evaluating a clainmant under this chap-
ter nor any supervising authority or proprietor nor insurance carrier or
enpl oyer may cause, direct or encourage a report to be submtted as
evidence in workers' conpensation claim adjudication which differs
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substantially fromthe professional opinion of the exanm ning practition-
er. Such an action shall be considered within the jurisdiction of the
wor kers' conpensation fraud inspector general and nay be referred as a
fraudul ent practice.

7. The claimant shall receive notice by mail of the schedul ed [inde-
pendent] ADVERSARI AL nedi cal exam nation at | east seven business days
prior to such exam nation. Such notice shall advise the claimant if the
practitioner intends to record or video tape the exam nation, and shal
advi se the claimant of their right to video tape or otherw se record the
exam nation. Caimants shall be advised of their right to be acconpanied
during the exam by an individual or individuals of their choosing.

8. [Independent] ADVERSARI AL nedi cal exam nations shall be perforned
during regul ar business hours except wth the consent and for the
conveni ence of the claimant. C aimants subject to such exam nation shal
be notified at the time of the examin witing of the avail able travel
rei mbur senent under | aw.

9. Apractitioner is not eligible to performan [independent] ADVER-
SARI AL nedi cal exam nation of a clainmant if the practitioner has treated
or examned the claimant for the condition for which the [independent]
ADVERSARI AL nedi cal exami nation is being requested or if another nenber
of a preferred provider organization or managed care provider to which
the practitioner belongs has treated or exam ned the claimant for the
condition for which the [independent] ADVERSARI AL nedi cal exam nation is
bei ng request ed.

10. The ability of a claimnt to appear for an exam or hearing shal
not be dispositive in the determ nation of disability, extent of disa-
bility or eligibility for benefits.

11. At the time of the [independent] ADVERSARI AL nedi cal exam nation
the claimant shall receive a notice from the entity performng the
[i ndependent] ADVERSARI AL nedi cal exam nation, on a formwhich shall be
approved and pronul gated by the chair, stating the rights and obli-
gations of the claimant and the practitioner with respect to such exam
and such notice shall include but not be limted to a statenment that the
claimant's recei pt of benefits could be denied, termnated, or reduced
as a result of a determ nation which may be based upon the nedical eval -
uation made after such [independent] ADVERSARI AL nedi cal exam nati on,
and the claimant's rights to chall enge or appeal such a determ nation.

S 13. Subdivisions 1, 2 and 3 of section 50-h of the general nunicipa
| aw, subdivision 1 as anended by chapter 24 of the |aws of 1988, subdi -
vision 2 as anended by chapter 254 of the laws of 1990 and subdivision 3
as added by chapter 393 of the |aws of 1958, are anmended to read as
fol | ows:

1. Wierever a notice of claimis filed against a city, county, town,
village, fire district, anbulance district [or], school district OR
PUBLI C AUTHORI TY the city, county, town, village, fire district, anbu-
| ance district [or], school district OR PUBLIC AUTHORITY shall have the
right to denmand an exam nation of the clainmant relative to the occur-
rence and extent of the injuries or damages for which claimis made,
whi ch exam nati on shall be upon oral questions unless the parties other-
wi se stipulate and nmay include [a physical] AN ADVERSARI AL MEDI CAL exant
ination of the claimant by a duly qualified physician. If the party to
be exam ned desires, he or she is entitled to have such exam nation in
the presence of his or her own personal physician and such relative or
other person as he or she may elect. THE PERSON SUBJECT TO THE ADVER-
SARI AL MEDI CAL EXAM NATI ON SHALL NOT BE REQUI RED TO PRODUCE ANY DOCU
MENTS OR SUPPLY ANY WRI TTEN ANSWERS TO QUESTI ONS PUT TO H M OR HER AT
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SUCH ADVERSARI AL MEDI CAL EXAM NATI ON. Exercise of the right to demand a
physi cal exami nation of the claimant as provided in this section shal
in no way affect the right of a «city, county, town, village, fire
district, anbulance district [or], school district OR PUBLIC AUTHORI TY
in a subsequent action brought upon the claimto demand [a physical] AN
ADVERSARI AL MEDI CAL exam nation of the plaintiff pursuant to statute or
court rule.

2. The demand for exam nation as provided in subdivision one of this
section shall be nmade by the chief executive officer or, where there is
no such officer, by the chairman of the governing body of the city,
county, town, village, fire district [or], school district OR PUBLIC
AUTHORI TY or by such officer, agent or enployee as may be designated by
him OR HER for that purpose. The demand shall be in witing and shal
be served personally or by registered or certified nail upon the claim
ant unless the claimant is represented by an attorney, when it shall be
served personally or by mail upon his OR HER attorney. The demand shal
give reasonable notice of the examnation. It shall state the person
bef ore whom the exam nation is to be held, the tine, place and subject
matter thereof and, if [a physical] AN ADVERSARI AL MEDI CAL examni nation
is to be required, it shall so state. If the place of examnation is
| ocated outside the nunicipality against which the claimis made, the
cl ai mant may demand, within ten days of such service, that the exam na-
tion be held at a location within such nunicipality. Such | ocation shal
be determined by the nunicipality. If [a physical] AN ADVERSARI AL
MEDI CAL exam nation is to be required and there is no appropriate place
for such an exam nation within the municipality, such exam nation shal
be given at a location as close to such nunicipality as practicable. No
demand for exam nation shall be effective against the clainmant for any
pur pose unless it shall be served as provided in this subdivision within
ninety days fromthe date of filing of the notice of claim

3. In any exam nation required pursuant to the provisions of this
section the claimnt shall have the right to be represented by counsel.
The exam nation shall be conducted upon oath or affirmation. The officer
or person before whomthe exanm nation is had shall take down or cause to
be taken down every question and answer unless the parties consent that
only the substance of the testinony be inserted. The testinony so taken,
together with the report of the exam ning physician where [a physical]
AN ADVERSARI AL MEDI CAL exanmination is required, shall <constitute the
record of the examination. The transcript of the record of an exam na-
tion shall not be subject to or available for public inspection, except
upon court order upon good cause shown, but shall be furnished to the
clai mant or his OR HER attorney upon request.

S 14. Subdivisions 1, 2 and 3 of section 17-a of the court of clains
act, as added by chapter 189 of the |aws of 1990, are anmended to read as
fol | ows:

1. \Wherever a notice of intention to file a claimis served, the
def endant shall have the right to denand an exanination of the clai mant
relative to the occurrence and extent of the injuries or damages for
which claimis nmade, which exam nation shall be wupon oral questions
unless the parties otherw se stipulate and may include [a physical] AN
ADVERSARI AL MEDI CAL exami nation of the claimant by a duly qualified
physician. If the party to be exam ned desires, he or she is entitled to
have such [physical] AN ADVERSARI AL MEDI CAL exami nation in the presence
of his or her own personal physician and such relative or other person
as he or she may elect. Exercise of the right to demand [a physical] AN
ADVERSARI AL MEDI CAL exami nation of the claimant as provided in this
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section shall in no way affect the right of a defendant in a subsequent
cl ai m brought upon the notice of intention to file a claimto denmand [a
physi cal] AN ADVERSARI AL MEDI CAL exam nation of the clai mant pursuant to
statute or court rule.

2. The demand for exam nation as provided in subdivision one of this
section shall be nmade by the attorney for the defendant or by such offi-
cer, agent or enployee as may be designated by himfor that purpose. The
demand shall be in witing and shall be served personally or by regis-
tered or certified nmail upon the clainmant unless the clainmant is repres-
ented by an attorney, when it shall be served personally or by mail upon
his or her attorney. The demand shall give reasonable notice of the
exam nation. It shall state the person before whomthe exam nation is to
be held, the time, place and subject matter thereof and, if [a physical]
AN ADVERSARI AL MEDI CAL exami nation is to be required, it shall so state.
No demand for exam nation shall be effective against the clainmant for
any purpose unless it shall be served as provided in this subdivision
within ninety days fromthe date of service of the notice of intention
to file a claim

3. In any exanmnation required pursuant to the provisions of this
section the claimant shall have the right to be represented by counsel.
The exam nation shall be conducted upon oath or affirmation. The officer
or person before whomthe exam nation is held shall take down or cause
to be taken down every question and answer unless the parties consent
that only the substance of the testinony be inserted. The testinony so
taken, together with the report of the examning physician where [a
physi cal] AN ADVERSARI AL MEDI CAL exami nation is required, shall consti-
tute the record of the exam nation. The transcript of the record of an
exam nation, including a copy of the report of the exam ning physician
shall not be subject to or available for public inspection, except upon
court order upon good cause shown, but shall be furnished to the claim
ant or his or her attorney upon request.

S 15. This act shall take effect inmmediately and shall apply to al
currently pending actions and proceedi ngs, and to proceedi ngs comrenced
subsequent to such date.



