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STATE OF NEW YORK

5228
2011- 2012 Regul ar Sessi ons
I N SENATE
May 3, 2011

Introduced by Sen. GRISANTlI -- read twi ce and ordered printed, and when
printed to be conmitted to the Conmttee on Environnental Conservation

AN ACT to anend the environnmental conservation |law, the public service
law, the general business law and the tax law, in relation to brown-
field site cleanup; to repeal subparagraph (D) of paragraph 3-a of
subdivision (a) of section 21 of the tax law relating thereto; and to
repeal section 31 of part H of chapter 1 of the laws of 2003 anmendi ng
the tax law relating to brownfield redevel opnent tax credits, relating
thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 2 of section 27-1405 of the environnental
conservation |aw, as anended by section 2 of part A of chapter 577 of
the laws of 2004, is anended to read as foll ows:

2. (A "Brownfield site" or "site" shall nmean any real property, the
redevel opnent or reuse of which [may be] IS conplicated by the GROUND
SURFACE OR BELOW GROUND SURFACE LEVEL presence or [potential] SUSPECTED
presence of a contam nant REGARDLESS OF THE SOURCE OF SUCH CONTAM NANT
A BROMNFI ELD SI TE | S CHARACTERI ZED BY ANY OR ALL OF THE FOLLOW NG

(1) A CURRENT AND HI STORI CAL LEGACY OF ABANDONMENT FROM PREVI QUS
| NDUSTRI AL OR COMMVERCI AL ACTI VI TY.

(1) A CURRENT AND HI STORI CAL LEGACY OF SEVERE ECONOM C OR FUNCTI ONAL
UNDERUTI LI ZATI ON | NCLUDI NG USE OF SUCH SITE AS A HAZARDOUS WASTE OR
SCLI D WASTE FACI LI TY.

(1r1r)y IN THE CASE OF A SITE CHARACTERI ZED PRI MARI LY BY | NDUSTRI AL
ACTI VITY, FUNCTI ONAL OBSOLESCENCE

(B) Such termshall not include real property:

[(a)] (I) listed in the registry of inactive hazardous waste disposa
sites wunder section 27-1305 of this article at the time of application
to this program and given a classification as described in subparagraph
one or two of paragraph b of subdivision two of section 27-1305 of this

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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article; provided, however except until July first, two thousand five,
real property listed in the registry of inactive hazardous waste
di sposal sites under subparagraph two of paragraph b of subdivision two
of section 27-1305 of this article prior to the effective date of this
article, where such real property is owned by a volunteer shall not be
deened ineligible to participate and further provided that the status of
any such site as listed in the registry shall not be altered prior to
the issuance of a certificate of conpletion pursuant to section 27-1419
of this title;

[(b)] (Il) Ilisted on the national priorities |list established under
authority of 42 U S. C. section 9605;

[(c)] (I'll) subject to an enforcenent action under title seven or nine
of this article, [except] OR PERMTTED AS a treatnent, storage or
di sposal facility [subject to a permt]; provided, that nothing herein
cont ai ned shall be deened otherw se to exclude from the scope of the
term "brownfield site" a hazardous waste treatnment, storage or disposal
facility having interimstatus according to regul ations pronmul gated by
t he commi ssi oner;

[(d)] (1V) subj ect to an order for cleanup pursuant to article twelve
of the navigation |aw or pursuant to title ten of article seventeen of
this chapter except such property shall not be deened ineligible if it
is subject to a stipulation agreenent; or

[(e)] (V) subject to any other on-going state or federal environnental
enforcenent action related to the contam nation which is at or emanating
fromthe site subject to the present application.

(V1) PROVI DED HOAEVER FOR OTHERW SE | NELI G BLE SITES G VEN A CLASSI -
FICATION AS DESCRIBED |N SUBPARAGRAPH TWO OR THREE OF PARAGRAPH B OF
SUBDI VI SI ON TWO OF SECTI ON 27-1305 OF THI' S ARTI CLE, AND I NELI d BLE SI TES
DESCRI BED | N SUBPARAGRAPH (111) OF THI S PARAGRAPH, A VOLUNTEER SHALL NOT
BE DEEMED | NELI G BLE TO PARTI Cl PATE | N REGARDS TO ANY SUCH | NELIdQ BLE
SITE |F SUCH VOLUNTEER | NTENDS TO ACQUI RE AND REDEVELOP SUCH REAL PROP-
ERTY AND ASSUME RESPONSI BI LI TY, NOT FOR PAST COSTS | NCURRED PRI OR TO THE
APPLI CATI ON, BUT FOR ALL FUTURE COSTS TO COVPLETE ANY REMAI NI NG | NVESTI -
GATI ON AND REMEDI ATI ON UPON ACQUI SI TI ON OF SUCH REAL PROPERTY, OR MAI N
TAIN LONG TERM I NSTI TUTI ONAL AND ENG NEERI NG CONTROLS OF THE SI TE, AND
| MPLEMENT A REDEVELOPMENT PRQIECT ON THE SITE, THE SI TE CONFORMS TO THE
DEFINITION OF A BROMFIELD SITE | N PARAGRAPH (A) OF TH S SUBDI VI SI ON,
AND ENTERS INTO A BROMFIELD CLEANUP AGREEMENT | N ACCORDANCE W TH
SECTI ON 27-1409 OF THIS TI TLE. ANY ON GO NG STATE ACTI ONS ANDY OR ORDERS
W LL NOT BE SUPERSEDED BY THE VOLUNTEER S BROMFI ELD CLEANUP AGREEMENT,
BUT WLL REMAININ FULL FORCE AND EFFECT UNTIL SUCH TI ME AS THE VOLUN-
TEER RECEI VES A CERTI FI CATE OF COVPLETI ON PURSUANT TO SECTI ON 27-1419 OF
THI'S TI TLE AND THEREAFTER TO THE EXTENT THE VOLUNTEER OR SUBSEQUENT
OMER OR OPERATOR FAIL TO COWLY WTH THE TERMS OF AN ENVI RONMVENTAL
EASEMENT | F ONE HAD BEEN CREATED PURSUANT TO TI TLE THI RTY- SI X OF ARTI CLE
SEVENTY- ONE, OR AN ENVI RONMENTAL COVENANT AS OF TH S CHAPTER PURSUANT TO
TI TLE FORTY-FI VE OF ARTI CLE SEVENTY-ONE OF THI'S CHAPTER. IN THE EVENT
THE VOLUNTEER DOES NOT RECEIVE THE CERTI FI CATE OF COVPLETI ON OR SUCH
CERTI FI CATE OF COWLETI ON | S REVOKED FOR ANY REASON, ANY AND ALL STATE
ENFORCEMENTS ACTION | MVEDI ATELY W LL RESUME AFTER TI MELY NOTI CE TO ALL
PARTI ES.

S 2. The openi ng paragraph of subdivision 2 of section 27-1409 of the
envi ronnental conservation law is designated paragraph (a) and a new
paragraph (b) is added to read as foll ows:

(B) NOTW THSTANDI NG ANY PROVI SI ON OF LAW TO THE CONTRARY, ALL APPLI -
CANTS ACCEPTI NG PARTICI PATION | N THE BROMNFI ELD CLEANUP PROGRAM SHALL
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PAY ALL REASONABLE STATE COSTS, HOWEVER, SUCH STATE COSTS SHALL NOT
EXCEED FIVE PERCENT OF THE TOTAL SI TE PREPARATI ON COSTS, AS DEFI NED BY
PARAGRAPH TWO OF SUBDI VI SI ON (B) OF SECTI ON TVWENTY-ONE OF THE TAX LAW
PAID OR | NCURRED BY THE APPLI CANT, AND THE TOTAL STATE COSTS OWED SHALL
BE PAYABLE UPON NI NETY DAYS OF, (I) THE | SSUANCE OF THE CERTI FI CATE OF
COWPLETI ON FOR THE PRQJIECT, OR, (I1) UPON TERM NATI ON OF A PARTI Cl PANT' S
BROMFI ELD CLEANUP AGREEMENT BY THE DEPARTMENT FOR FAI LURE TO SUBSTAN-
TIALLY COVPLY W TH SUCH AGREEMENT'S TERMS AND CONDI TIONS, OR (I11), THE
VOLUNTARY W THDRAWAL OF THE APPLI CANT. FAILURE TO REM T DUE PAYMENTS TO
THE STATE SHALL RESULT IN THE REVOCATION OF SUCH CERTIFI CATE OF
COVPLETI ON, AND W LL PROH BI T ANY FUTURE PARTI Cl PATI ON OF AN APPLI CANT
IN THE PROGRAM PAYMENT OF STATE COSTS SHALL BE MADE TO THE HAZARDOUS
WASTE REMEDI AL FUND ESTABLI SHED PURSUANT TO SECTION NI NETY-SEVEN-B OF
THE STATE FI NANCE LAW

S 3. Article 71 of the environnmental conservation |aw is anended by

adding a newtitle 45 to read as foll ows:
TI TLE 45
ENVI RONVENTAL COVENANTS
SECTI ON 71-4501. SHORT TI TLE.
71- 4503. DECLARATI ON OF POLI CY AND STATEMENT OF PURPOSE.
71-4505. DEFI NI TI ONS.
71-4507. NATURE OF RI GHTS; SUBORDI NATI ON OF | NTERESTS.
71-4509. CONTENTS OF ENVI RONMENTAL COVENANT.
71-4511. VALIDI TY; EFFECT ON OTHER | NSTRUMENTS.
71-4513. RELATI ONSHI P TO OTHER LAND USE LAW
71-4515. NOTI CE.
71-4517. RECORDI NG
71-4519. COORDI NATI ON W TH LOCAL GOVERNMENTS.
71-4521. DURATI ON.
71-4523. AMENDMENT OR TERM NATI ON BY CONSENT.
71-4525. ENFORCEMENT OF ENVI RONMENTAL COVENANT.
71-4527. UNI FORM TY OF APPLI CATI ON AND CONSTRUCTI ON.
71-4529. REGULATI ONS.
71-4531. SEVERABI LI TY.
S 71-4501. SHORT TI TLE.

THI'S TI TLE SHALL BE KNOAN AND MAY BE CI TED AS THE "UN FORM ENVI RON
MENTAL COVENANTS ACT".

S 71-4503. DECLARATI ON OF PCLI CY AND STATEMENT OF PURPCSE.

THE LEG SLATURE HEREBY FI NDS AND DECLARES THAT CONTAM NATED SI TE REME-
DI AL PROGRAMS ARE AN | MPORTANT AND NECESSARY COVPONENT OF THE STATE' S
POLI CY OF RESTORI NG AND REVI TALI ZI NG REAL PROPERTY LOCATED THROUGHOUT
NEW YORK STATE. THE LEGQ SLATURE FURTHER FI NDS THAT WHEN AN ENVI RONMENTAL
REMEDI ATI ON PRQJIECT LEAVES RESI DUAL CONTAM NATI ON AT LEVELS THAT HAVE
BEEN DETERM NED TO BE SAFE FOR A SPECI FIC USE, BUT NOT ALL USES, OR
| NCLUDES ENG NEERED STRUCTURES THAT MJST BE MAI NTAI NED OR PROTECTED
AGAI NST DAMAGE TO BE EFFECTIVE, I T | S NECESSARY TO PROVI DE AN EFFECTI VE
AND ENFORCEABLE MEANS OF ENSURI NG THE PERFORVMANCE OF MAI NTENANCE, MONI -
TORING OR OPERATION REQUI REMENTS, AND OF ENSURING THE  POTENTI AL
RESTRI CTI ON OF FUTURE USES OF THE LAND, | NCLUDI NG RESTRI CTI ONS ON DRI LL-
ING FOR OR PUWMPI NG GROUNDWATER, FOR AS LONG AS ANY RESI DUAL CONTAM
| NATI ON REMAI NS HAZARDOUS. THE LEG SLATURE DECLARES, THEREFORE, THAT IT
IS IN THE PUBLIC |NTEREST TO CREATE LAND USE CONTROLS IN THE FORM OF
ENVI RONVENTAL COVENANTS BECAUSE SUCH ENVI RONVENTAL COVENANTS ARE NECES-
SARY FOR THE PROTECTION OF HUMAN HEALTH AND THE ENVI RONMENT AND TO
ACH EVE THE REQUI REMENTS FOR REMEDI ATI ON ESTABLI SHED AT CONTAM NATED
SITES. |IT IS THE I NTENT OF THE LEG SLATURE THAT THE PROVI SIONS OF THI' S
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SECTI ON SHALL NOT BE CONSTRUED AS LIM TI NG OR OTHERW SE AFFECTI NG ANY
AUTHORI TY CONFERRED UPON THE DEPARTMENT BY ANY OTHER PROVI SI ON OF LAW
S 71-4505. DEFI NI TI ONS.

VWHEN USED IN THI S TI TLE:

1. "ACTIVITY AND USE LIM TATIONS' MEANS RESTRI CTI ONS OR OBLI GATI ONS
CREATED UNDER THI S TI TLE W TH RESPECT TO REAL PROPERTY.

2. "AFFECTED LOCAL GOVERNVMENT" MEANS EVERY MUNI Cl PALITY IN VHI CH LAND
SUBJ ECT TO AN ENVI RONMENTAL COVENANT | S LOCATED.

3. "COVMMON | NTEREST COVMUNI TY" MEANS A CONDOM NI UM COOPERATI VE, OR
OTHER REAL PROPERTY ASSOCI ATI ON OR CRGANI ZATI ON W TH RESPECT TO VHICH A
PERSON, BY VIRTUE OF THE PERSON S COVWMON | NTEREST, AS THAT TERM I S
DEFI NED | N SECTI ON THREE HUNDRED THI RTY-NI NE- E OF THE REAL PROPERTY LAW
OR OWNERSHI P OF A UNIT, SHARE OR PARCEL OF REAL PROPERTY, |S OBLI GATED
TO PAY PROPERTY TAXES OR | NSURANCE PREM UMS, OR FOR MAI NTENANCE, OR
| MPROVEMENT OF OTHER REAL PROPERTY DESCRI BED | N A RECORDED DECLARATI ON
OR COVENANT THAT CREATES THE COMMON | NTEREST COVMUNI TY.

4. "ENVI RONMENTAL COVENANT" MEANS A SERVI TUDE RUNNI NG W TH THE LAND
ARI SI NG UNDER AN ENVI RONVENTAL REMEDI AL PROGRAM THAT | MPCGSES ACTIVITY
AND USE LIMTATIONS AS MWMELL AS MAI NTENANCE, MONI TORI NG OR OPERATI ON
REQUI REMENTS ASSOCI ATED W TH THE ENVI RONVENTAL REMEDI AL PROGRAM

5. "ENVI RONMENTAL REMEDI AL PROGRAM' MEANS A REMEDI AL PROGRAM CONDUCTED
AT REAL PROPERTY:

(A) UNDER A FEDERAL OR STATE PROGRAM GOVERNI NG ENVI RONMENTAL REMEDI -
ATION OF REAL PROPERTY, | NCLUDI NG REMEDI AL PROGRAMS PURSUANT TO TI TLES
THI RTEEN AND FOURTEEN OF ARTI CLE TWENTY-SEVEN OF TH' S CHAPTER, TITLE
FIVE OF ARTICLE FIFTY-SIX OF TH S CHAPTER AND ARTI CLE TWELVE OF THE
NAVI GATI ON LAW

(B) I NCI DENT TO A DEPARTMENT- APPROVED CLOSURE OF A SOLID OR HAZARDOUS
WASTE MANAGEMENT UNI T;

(© UNDER A CORRECTI VE ACTI ON PLAN PURSUANT TO TI TLE NI NE OF ARTI CLE
TWENTY- SEVEN OF TH S CHAPTER; OR

(D) UNDER OTHER DEPARTMENT REMEDI AL PROGRAMS.

6. "HOLDER' MEANS THE GRANTEE OF AN ENVI RONMENTAL COVENANT AS SPEC -
FIED I N SUBDI VI S| ON ONE OF SECTI ON 71-4507 OF TH S TI TLE.

7. "PERSON' MEANS AN | NDI VI DUAL, CORPORATI ON, BUSI NESS TRUST, ESTATE,
TRUST, PARTNERSH P, LIMTED LIABILITY COVWANY, ASSCOCl ATI ON, JA NT
VENTURE, PUBLI C CORPORATI ON, GOVERNVENT, GOVERNMENTAL SUBDI VI SI ON, AGEN-
CY, OR I NSTRUMENTALI TY, OR ANY OTHER LEGAL OR COMVERCI AL ENTI TY.

8. "RECORD', USED AS A NOUN, MEANS | NFORVATI ON THAT IS | NSCRI BED ON A
TANG BLE MEDI UM OR THAT |'S STORED IN AN ELECTRONI C OR OTHER MEDI UM AND
I S RETRI EVABLE | N PERCEI VABLE FORM
S 71-4507. NATURE OF RI GHTS; SUBORDI NATI ON OF | NTERESTS.

1. THE DEPARTMENT SHALL BE A HOLDER AND MAY | DENTI FY ONE OR MORE ADDI -
TI ONAL HOLDERS OR BENEFI Cl ARI ES. THE | NTEREST OF A HOLDER IS AN | NTEREST
I N REAL PROPERTY.

2. A RIGHT OF THE DEPARTMENT OR OTHER | NTENDED BENEFI CI ARY UNDER THI S
TI TLE OR UNDER AN ENVI RONMENTAL COVENANT, OTHER THAN A RIGHT AS A HOLD-
ER, IS NOT AN | NTEREST | N REAL PROPERTY.

3. THE DEPARTMENT IS BOUND BY ANY OBLI GATI ON I T ASSUMES | N AN ENVI RON-
MENTAL COVENANT, BUT THE DEPARTMENT DOES NOT ASSUME OBLI GATI ONS MERELY
BY SI GNI NG AN ENVI RONMENTAL COVENANT. ANY OTHER PERSON THAT SIGNS AN
ENVI RONVENTAL COVENANT |'S BOUND BY THE OBLI GATI ONS THE PERSON ASSUMES | N
THE COVENANT, BUT SIGNING THE COVENANT DOES NOT CHANGE OBLI GATI ONS,
Rl GHTS, OR PROTECTI ONS GRANTED OR | \POSED UNDER LAW OTHER THAN THI' S
TI TLE EXCEPT AS PROVI DED I N THE COVENANT.
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4. THE FOLLOW NG RULES APPLY TO I NTERESTS | N REAL PROPERTY I N EXI ST-
ENCE AT THE TI ME AN ENVI RONMENTAL COVENANT | S CREATED OR AMENDED:

(A) AN [INTEREST THAT HAS PRI ORI TY UNDER OTHER LAW I S NOT AFFECTED BY
AN ENVI RONMENTAL COVENANT UNLESS THE PERSON THAT OMS THE | NTEREST
SUBORDI NATES THAT | NTEREST TO THE COVENANT.

(B) THI'S TI TLE DOES NOT REQUI RE A PERSON THAT OMNS A PRI OR | NTEREST TO
SUBORDI NATE THAT | NTEREST TO AN ENVI RONMENTAL COVENANT OR TO AGREE TO BE
BOUND BY THE COVENANT.

(© A SUBORDI NATI ON AGREEMENT NMAY BE CONTAI NED I N AN ENVI RONVENTAL
COVENANT COVERI NG REAL PROPERTY OR I N A SEPARATE RECORD. | F THE ENVI RON-
MENTAL COVENANT COVERS COVWMONLY OMNED PROPERTY |IN A COWON | NTEREST
COMVUNI TY, THE SUBORDI NATE AGREEMENT OR RECCORD MAY BE SI GNED BY ANY
PERSON AUTHORI ZED BY LAW A RECORDED | NSTRUMENT, OR THE GOVERNI NG BOARD
OF THE OMNERS' ASSOCI ATI ON TO BI ND THE COVMON | NTEREST COVMUNI TY.

(D) AN AGREEMENT BY A PERSON TO SUBORDI NATE A PRI OR | NTEREST TO AN
ENVI RONVENTAL COVENANT AFFECTS THE PRIORITY OF THAT PERSON S | NTEREST
BUT DOES NOT BY | TSELF | MPOSE ANY AFFI RVATI VE OBLI GATI ON ON THE PERSON
W TH RESPECT TO THE ENVI RONMENTAL COVENANT.

5. THE DEPARTMENT MAY REQUIRE THAT A SUBORDI NATI ON AGREEMENT BE
OBTAINED AS A CONDI TION OF ACCEPTING AN ENVI RONVENTAL COVENANT TO
PROTECT PUBLI C HEALTH AND THE ENVI RONMENT.

S 71-4509. CONTENTS OF ENVI RONMENTAL COVENANT.

1. AN ENVI RONMENTAL COVENANT MUST BE ON A FORM PRESCRIBED BY THE
DEPARTMENT AND:

(A) BE GRANTED BY THE Tl TLE OANERS OF THE RELEVANT REAL ESTATE ONLY BY
AN | NSTRUMENT THAT COWPLIES W TH THE REQUI REMENTS OF SECTI ON 5- 703 OF
THE GENERAL OBLI GATI ONS LAW AND IS SI GNED AND ACKNOALEDGED | N THE MANNER
OF A DEED TO BE RECORDED,

(B) STATE THAT THE I NSTRUMENT IS AN ENVI RONMVENTAL COVENANT EXECUTED
PURSUANT TO THI' S TI TLE;

(© DESCRI BE THE PROPERTY ENCUMBERED BY THE ENVI RONMENTAL COVENANT BY
ADEQUATE LEGAL DESCRI PTI ON OR BY REFERENCE TO A RECORDED MAP SHOW NG | TS
BOUNDARI ES AND BEARING THE SEAL AND SIGNATURE OF A LICENSED LAND
SURVEYOR OR, |F THE COVENANT ENCUMBERS THE ENTI RE PROPERTY DESCRI BED | N
A DEED OF RECORD, THE COVENANT MAY | NCORPCRATE BY REFERENCE THE
DESCRI PTI ON I N SUCH DEED, OTHERW SE | T SHALL REFER TO THE LI BER AND PAGE
OF THE DEED OR DEEDS OF THE RECORD OMNER OR OMNERS OF THE REAL PROPERTY
BURDENED BY THE ENVI RONMENTAL COVENANT;

(D) DESCRIBE THE ACTIVITY AND USE LI M TATI ONS ON THE REAL PROPERTY;

(E) 1 NCLUDE ANY ENG NEERI NG CONTROLS AND/ OR MAI NTENANCE REQUI RED FOR
THE ENVI RONMENTAL COVENANT OR PROVI DE A REFERENCE TO PUBLI CLY AVAI LABLE
DOCUNMENTS CONTAI NI NG SUCH | NFORVATI ON;

(F) DESCRI BE THE REQUI REMENTS FOR NOTI CE FOLLOWN NG TRANSFER OF A SPEC-
| FI ED | NTEREST I'N, OR CONCERNI NG PROPOSED CHANGES IN USE OF, APPLI CA-
TIONS FOR BUI LDI NG PERM TS FOR, OR PROPOCSALS FOR ANY SI TE WORK AFFECTI NG
THE CONTAM NATI ON ON THE PROPERTY SUBJECT TO THE COVENANT;

(G DESCRIBE THE REQUI REMENTS FOR PERI CDIC REPORTING DESCRIBI NG
COVPLI ANCE W TH THE COVENANT;

DESCRIBE THE RIGHTS OF ACCESS TO THE PROPERTY GRANTED IN
CONNECTI ON W TH | MPLEMENTATI ON OR ENFORCEMENT OF THE COVENANT, | NCLUDI NG
BUT NOTI LIMTED TO THE RI GHT OF AGENTS, EMPLOYEES, OR OTHER REPRESEN-
TATI VES OF THE STATE TO ENTER AND | NSPECT THE PROPERTY BURDENED BY AN
ENVI RONVENTAL COVENANT | N A REASONABLE MANNER AND AT REASONABLE TI MES TO
ASSURE COWVPLI ANCE W TH THE RESTRI CTI ON,

(1) IDENTIFY THE DEPARTMENT AS THE HOLDER AND, | F APPROPRI ATE, THE
FEDERAL GOVERNMENT OR OTHER APPROPRI ATE PARTY AS AN ADDI TI ONAL HOLDER OR
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| NTENDED THI RD PARTY BENEFI Cl ARY. IF THERE | S A HOLDER IN ADDITION TO
THE DEPARTMENT, THE DEPARTMENT MUST APPROVE THE HOLDER, AND THE HOLDER
MUST AGREE TO THE TERMS OF THE COVENANT:;

(J) I NCLUDE AN ACKNOALEDGVENT BY THE DEPARTMENT OF | TS ACCEPTANCE OF
THE ENVI RONVENTAL COVENANT:;

(K) BE SI GNED BY EVERY HOLDER AND, UNLESS WAI VED BY THE DEPARTMENT,
EVERY OWNER OF THE FEE SI MPLE OF THE REAL PROPERTY SUBJECT TO THE COVEN-
ANT;

(L) [IDENTIFY THE NAVE AND LOCATI ON OF ANY ADM NI STRATI VE RECORD FOR
THE ENVI RONVENTAL REMEDI AL PROGRAM REFLECTED | N THE ENVI RONMENTAL COVEN-
ANT;

(M I NCLUDE AN AGREEMENT TO | NCORPORATE, EITHER IN FULL OR BY REFER-
ENCE, THE ENVI RONMENTAL COVENANT |IN ANY LEASES, LICENSES, OR OTHER
| NSTRUVENTS GRANTI NG A RIGHT TO USE THE PROPERTY THAT MAY BE AFFECTED BY
SUCH COVENANT:; AND

THE DEPARTMENT MAY REQUI RE THAT | NFORVATI ON  DELI NEATED | N PARA-
GRAPHS (D), (E), (F), (G AND (H OF THI S SuBDI VI SI ON BE ENUVMERATED I N A
SITE MANAGEMENT PLAN IN LIEU OF BEI NG SET FORTH I N THE ENVI RONVVENTAL
COVENANT.

2. IN ADDI TION TO THE | NFORVATI ON REQUI RED BY SUBDI VI SION ONE OF THI S
SECTI ON, AN ENVI RONVENTAL COVENANT NMAY CONTAIN OTHER | NFORMATI ON,
RESTRI CTI ONS, AND REQUI REMENTS AGREED TO BY THE PERSONS WHO SIGNED I T,
| NCLUDI NG ANY:

(A) LIMTATI ON ON AMENDVENT OR TERM NATI ON OF THE COVENANT | N ADDI Tl ON
TO THOSE CONTAI NED I N SECTI ONS 71-4521 AND 71-4523 OF THI'S TI TLE; AND

(B) RIGHTS OF THE HOLDER IN ADDITION TOITS RIGHT TO ENFORCE THE
COVENANT PURSUANT TO SECTI ON 71-4525 OF TH' S TI TLE.

3. IN ADDI TION TO OTHER CONDI TIONS FOR I TS APPROVAL OF AN ENVI RO\
MENTAL COVENANT, THE DEPARTMENT MAY REQUI RE THOSE PERSONS SPECI FI ED BY
THE DEPARTMENT WHO HAVE I NTERESTS IN THE REAL PROPERTY TO SIGN THE
COVENANT.

4, THE TI TLE OMNERS SHALL FURNI SH TO THE DEPARTNMENT ABSTRACTS OF Tl TLE
AND OTHER DOCUMENTS SUFFI CIENT TO ENABLE THE DEPARTMENT TO DETERM NE
THAT THE ENVI RONVENTAL COVENANTS SHALL BE AN EFFECTI VE AND ENFORCEABLE
MEANS OF ENSURI NG

(A) THE PERFORMANCE OF MAI NTENANCE, MONI TORI NG AND OPERATI NG REQUI RE-
MENTS; AND

(B) ACTIVITIES AND USE LI M TATI ONS.

5. UNTIL SUCH TI ME AS THE ENVI RONVENTAL COVENANT | S EXTI NGUI SHED, THE
PROPERTY DEED AND ALL SUBSEQUENT | NSTRUMENTS OF CONVEYANCE RELATI NG TO
THE SUBJECT PROPERTY SHALL STATE IN AT LEAST FIFTEEN-PO NT BOLD FACED
TYPE: "THIS PROPERTY |I'S SUBJECT TO AN ENVI RONVENTAL COVENANT HELD BY
THE NEW YORK STATE DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON PURSUANT TO
TI TLE 45 OF ARTI CLE 71 OF THE ENVI RONVENTAL CONSERVATI ON LAW" THE PROP-
ERTY DEED AND ALL SUBSEQUENT | NSTRUMENTS OF CONVEYANCE RELATI NG TO THE
PROPERTY ENCUMBERED BY THE COVENANT SHALL REFERENCE, BY BOOK AND PAGE
NUMBER, THE ENVI RONMENTAL COVENANT. SUCH DEED AND | NSTRUVENT SHALL ALSO
SPECI FY THAT THE ELI G BLE PROPERTY IS SUBJECT TO THE RESTRICTI ONS
CONTAINED |IN SUCH COVENANT. AN | NSTRUVENT FOR THE PURPOSE OF CREATI NG,
CONVEYI NG MODI FYI NG OR TERM NATI NG AN ENVI RONMENTAL COVENANT SHALL NOT
BE EFFECTI VE UNLESS RECORDED.

S 71-4511. VALIDI TY; EFFECT ON OTHER | NSTRUMENTS.

1. AN ENVI RONMENTAL COVENANT THAT COWPLIES WTH THIS TITLE RUNS WTH
THE LAND.

2. AN ENVI RONVENTAL COVENANT THAT | S OTHERW SE EFFECTI VE IS VALI D AND
ENFORCEABLE EVEN | F:
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(A) I'T IS NOT APPURTENANT TO AN | NTEREST | N REAL PROPERTY;

(B) I'T 1S NOT OF A CHARACTER THAT HAS BEEN RECOGNI ZED TRADI TI ONALLY AT
COMVON LAW

(O |IT IMPCSES A NEGATI VE BURDEN;

C

(D) |IT IMPOSES AN AFFI RVATI VE OBLI GATI ON ON A PERSON HAVI NG AN | NTER-
EST IN THE REAL PROPERTY OR ON THE HOLDER,

(E) THE BENEFI T OR BURDEN DOES NOT TOUCH OR CONCERN REAL PROPERTY; OR

(F) THERE IS NO PRI VITY OF ESTATE OR CONTRACT.

3. AN | NSTRUVENT THAT CREATES RESTRI CTI ONS OR OBLI GATI ONS W TH RESPECT
TO REAL PROPERTY THAT WOULD QUALIFY AS ACTIVITY AND USE LIM TATI ONS
EXCEPT FOR THE FACT THAT THE | NSTRUVENT WAS RECORDED BEFORE THE EFFEC-
TI'VE DATE OF THI'S TITLE IS NOT | NVALI D OR UNENFORCEABLE BECAUSE OF ANY
OF THE LI M TATI ONS ON ENFORCEMENT OF | NTERESTS DESCRI BED | N SUBDI VI SI ON
TWO OR BECAUSE I T WAS IDENTIFIED AS AN EASEMENT, SERVITUDE, DEED
RESTRI CTI ON, OR OTHER I NTEREST. THI' S TI TLE DOES NOT APPLY | N ANY OTHER
RESPECT TO SUCH AN | NSTRUMENT.

4. THI' S TI TLE DOES NOT | NVALI DATE OR RENDER UNENFORCEABLE ANY | NTER-
EST, WHETHER DESI GNATED AS AN ENVI RONMVENTAL COVENANT OR OTHER | NTEREST,
THAT IS OTHERW SE ENFORCEABLE UNDER THE LAWS OF THI S STATE.

5. TH S TITLE SHALL NOT AFFECT ANY | NTERESTS OR RI GHTS | N REAL PROPER-
TY WH CH ARE NOT ENVI RONMENTAL COVENANTS, AND SHALL NOTI' AFFECT THE
RIGHATS OF OMERS TO CONVEY ANY | NTERESTS | N REAL PROPERTY WH CH THEY
COULD NOW CREATE UNDER EXI STI NG LAW W THOUT REFERENCE TO THE TERMS OF
TH'S TITLE. NOTHING IN THI S TI TLE SHALL DIM NI SH THE POANERS GRANTED BY
ANY OTHER LAWTO ACQUIRE |INTERESTS OR R GHTS IN REAL PROPERTY BY
PURCHASE, G FT, EM NENT DOVAIN, OR O'HERW SE AND TO USE THE SAME FOR
PUBLI C PURPOSES.

S 71-4513. RELATIONSH P TO OTHER LAND USE LAW

TH' S TI TLE DOES NOT AUTHORI ZE A USE OF REAL PROPERTY THAT IS OTHERW SE
PROH BI TED BY ZONI NG BY LAWOTHER THAN TH'S TITLE REGULATING USE OF
REAL PROPERTY, OR BY A RECORDED | NSTRUMENT THAT HAS PRI ORI TY OVER THE
ENVI RONVENTAL COVENANT. AN ENVI RONVENTAL COVENANT MAY PROH BIT OR
RESTRI CT USES OF REAL PROPERTY VWH CH ARE AUTHORI ZED BY ZONI NG OR BY LAW
OTHER THAN THI S TI TLE.

S 71-4515. NOTI CE

1. A COPY OF AN ENVI RONMENTAL COVENANT, AND ANY AMENDMENT OR TERM -
NATI ON THEREOF, SHALL BE PROVI DED I'N THE MANNER REQUI RED BY THE DEPART-
MENT TO

(A) EACH PERSON THAT SI GNED THE COVENANT;

(B) EACH PERSON HOLDING A RECORDED |INTEREST IN THE REAL PROPERTY
SUBJECT TO THE COVENANT;

(© EACH PERSON IN PCSSESSION OF THE REAL PROPERTY SUBJECT TO THE
COVENANT;

(D) EACH AFFECTED LOCAL GOVERNMENT; AND

(E) ANY OTHER PERSON THE DEPARTMENT REQUI RES.

2. THE VALIDITY OF A COVENANT | S NOT AFFECTED BY FAI LURE TO PROVIDE A
COPY OF THE COVENANT AS REQUI RED UNDER THI S SECTI ON.

3. THE DEPARTMENT SHALL | NCLUDE A COPY OF EACH ENVI RONMENTAL COVENANT
I N THE DATABASE CREATED PURSUANT TO SECTI ON 27-1415 OF TH S CHAPTER AND
MAKE SUCH DATABASE READI LY SEARCHABLE.

S 71-4517. RECORDI NG

1. AN ENVI RONMENTAL COVENANT AND ANY AMENDVENT OR TERM NATI ON OF THE
COVENANT MJUST BE RECORDED I N THE OFFI CE OF THE RECORDI NG OFFICER I N  THE
MANNER PRESCRI BED BY ARTICLE N NE OF THE REAL PROPERTY LAWIN EVERY
COUNTY I N WH CH ANY PORTI ON OF THE REAL PROPERTY SUBJECT TO THE COVENANT
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| S LOCATED. FOR PURPCSES OF | NDEXI NG, A HOLDER SHALL BE TREATED AS A
GRANTEE.

2. EXCEPT AS OTHERW SE PROVI DED | N SUBDI VI SI ON TWD OF SECTI ON 71- 4521
OF THI'S TI TLE, AN ENVI RONVENTAL COVENANT |'S SUBJECT TO THE LAWS OF THI'S
STATE GOVERNI NG RECORDI NG AND PRI ORI TY OF | NTERESTS | N REAL PROPERTY.

S 71-4519. COORDI NATI ON W TH LOCAL GOVERNMENTS.

WHENEVER AN AFFECTED LOCAL GOVERNMVENT RECEI VES AN APPLI CATI ON FOR A
BUI LDI NG PERM T OR ANY OTHER APPLI CATI ON AFFECTI NG LAND USE OR DEVELOP-
MENT OF LAND THAT IS SUBJECT TO AN ENVI RONVENTAL COVENANT AND THAT MAY
RELATE TO OR | MPACT SUCH COVENANT, THE AFFECTED LOCAL GOVERNMENT — SHALL
NOTI FY THE DEPARTMENT AND REFER SUCH APPLI CATI ON TO THE DEPARTMENT. THE
DEPARTMENT SHALL EVALUATE WHETHER THE APPLI CATI ON | S CONSI STENT W TH THE
ENVI RONVENTAL COVENANT AND SHALL NOTI FY THE AFFECTED LOCAL GOVERNMVENT OF
| TS DETERM NATI ON I N A TI MELY FASH ON, CONSIDERING THE TIME FRAME FOR
THE LOCAL GOVERNMENT'S REVIEW OF THE APPLI CATI ON. THE AFFECTED LOCAL
GOVERNMVENT SHALL NOT APPROVE THE APPLI CATI ON UNTIL | T RECEI VES APPROVAL
FROM THE DEPARTMENT.

S 71-4521. DURATI ON.

1. AN ENVI RONVENTAL COVENANT |S PERPETUAL UNLESS IT IS:

(A) BY ITS TERVS LIM TED TO A SPECI FI C DURATI ON OR TERM NATED BY THE
OCCURRENCE OF A SPECI FI C EVENT; OR

(B) EXTI NGUI SHED OR AMENDED BY A RELEASE OR AMENDMENT OF THE ENVI RON
MENTAL COVENANT EXECUTED BY THE DEPARTMENT AND FI LED W TH THE OFFI CE OF
THE RECORDI NG OFFI CER FOR THE COUNTY OR COUNTI ES WHERE THE LAND IS SI TU-
ATED I N THE MANNER PRESCRI BED BY ARTI CLE NI NE OF THE REAL PROPERTY LAW

2. EXCEPT AS OTHERW SE PROVI DED | N SUBDI VI SION ONE OF THI'S SECTI ON, AN
ENVI RONVENTAL COVENANT MAY NOT BE EXTINGU SHED, LIMTED, OR | MPAI RED
THROUGH FORECLOSURE OF A LIEN, | SSUANCE OF A TAX DEED, FORECLOSURE OF A
TAX LIEN, OR APPLICATION OF THE DOCTRINE OF ADVERSE POSSESSI ON,
PRESCRI PTI ON, EM NENT DOMAI N, ABANDONMENT, WAI VER, LACK OF ENFORCEMENT,
OR ACQUI ESCENCE, OR A SI M LAR DOCTRI NE.

S 71-4523. AVENDMVENT OR TERM NATI ON BY CONSENT.

1. AN ENVI RONVENTAL COVENANT MAY BE AMENDED OR TERM NATED BY CONSENT
ONLY | F THE AVENDMVENT OR TERM NATION |'S SIGNED | N THE MANNER PRESCRI BED
BY SECTI ON 71-4509 OF TH' S TI TLE BY:

(A) THE DEPARTMENT; AND

(B) UNLESS WAl VED BY THE DEPARTMENT, THE CURRENT OMER OF THE FEE
SIMPLE OF THE REAL PROPERTY SUBJECT TO THE COVENANT.

2. IF AN INTEREST IN REAL PROPERTY |'S SUBJECT TO AN ENVI RONMVENTAL
COVENANT, THE | NTEREST |'S NOT AFFECTED BY AN AVENDVENT OF THE COVENANT
UNLESS THE CURRENT OWNER OF THE | NTEREST CONSENTS TO THE AMENDMENT OR
HAS WAIVED IN A WRITING SIGNED IN THE MANNER PRESCRIBED BY SECTI ON
71-4509 OF THI'S TI TLE, THE RI GHT TO CONSENT TO AMENDNMENTS.

S 71-4525. ENFORCEMENT OF ENVI RONMVENTAL COVENANT.

1. A CVIL ACTION FOR INJUNCTIVE OR OTHER EQUI TABLE RELIEF FOR
VI OLATI ON OF AN ENVI RONVENTAL COVENANT MAY BE MAI NTAI NED BY:

(A) A PARTY TO THE COVENANT;

(B) THE DEPARTMENT;

(C) ANY AFFECTED LOCAL GOVERNVENT;

(D) ANY PERSON TO WHOM THE COVENANT EXPRESSLY GRANTS POWER TO ENFORCE,
OR |'S | DENTI FI ED I N THE COVENANT AS AN | NTENDED BENEFI Cl ARY; OR

(E) A PERSON WHOSE | NTEREST | N THE REAL PROPERTY OR WHOSE COLLATERAL
OR LI ABI LI TY MAY BE AFFECTED BY THE ALLEGED VI OLATI ON OF THE COVENANT.

2. THE ENVI RONVENTAL COVENANT |'S ENFORCEABLE AGAI NST THE OANER OF THE
BURDENED PROPERTY, ANY LESSEES, AND ANY PERSON USI NG THE LAND.
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3. A PERSON IS NOT RESPONSI BLE FOR OR SUBJECT TO LIABILITY FOR ENVI-
RONVENTAL REMEDI ATION SCOLELY BECAUSE | T HAS THE RI GHT TO ENFORCE AN
ENVI RONVENTAL COVENANT.

4. ENFORCEMENT SHALL NOT BE DEFEATED BECAUSE OF ANY SUBSEQUENT ADVERSE
POSSESSI ON, LACHES, ESTOPPEL, OR WAIVER NO GENERAL LAW OF THE STATE
VH CH OPERATES TO DEFEAT THE ENFORCEMENT OF ANY | NTEREST | N REAL PROPER-
TY SHALL OPERATE TO DEFEAT THE ENFORCEMENT OF ANY ENVI RONMENTAL COVENANT
UNLESS SUCH GENERAL LAW EXPRESSLY STATES THE |NTENT TO DEFEAT THE
ENFORCEMENT OF SUCH COVENANT OR PROVI DES FOR THE EXERCI SE OF THE POWER
OF EM NENT DOMAI N

5. FOR ANY PERSON WHO | NTENTI ONALLY VI OLATES AN ENVI RONMENTAL COVENANT
THE DEPARTMENT MAY REVOKE THE CERTIFI CATE OF COWPLETION PROVIDED BY
SECTI ON 27-1419 OF TH' S CHAPTER AS TO THE RELEVANT REAL ESTATE.

S 71-4527. UNI FORM TY OF APPLI CATI ON AND CONSTRUCTI ON.

IN APPLYI NG AND CONSTRU NG THI' S Tl TLE, CONSI DERATI ON MUST BE G VEN TO
THE NEED TO PROMOTE UNI FORM TY OF THE LAWW TH RESPECT TO |ITS SUBJECT
MATTER AMONG STATES THAT ENACT I T.

S 71-4529. REGULATI ONS.

THE DEPARTMENT |S AUTHORIZED TO PROMULGATE RULES AND REGULATI ONS
NECESSARY AND APPROPRI ATE TO CARRY OUT THE PURPOSES OF THI S TI TLE.

S 71-4531. SEVERABI LI TY.

THE PROVI SIONS OF THI'S TI TLE SHALL BE SEVERABLE, AND |F ANY CLAUSE
SENTENCE, PARAGRAPH, SUBDIVISION, OR PART O TH'S TITLE SHALL BE
ADJUDGED BY ANY COURT OF COWPETENT JURISDICTION TO BE |INVALID, SUCH
JUDGMVENT SHALL NOT AFFECT, | MPAIR OR | NVALI DATE THE REMAI NDER THEREOF,
BUT SHALL BE CONFINED I N I TS OPERATI ON TO THE CLAUSE, SENTENCE, PARA-
GRAPH, SUBDI VI SI ON, OR PART THERECF DI RECTLY | NVOLVED I N THE CONTROVERSY
IN WH CH SUCH JUDGVENT SHALL HAVE BEEN RENDERED; PROVI DED THAT | F AN
ENVI RONVENTAL COVENANT CREATED PURSUANT TO THIS TITLE IS DETERM NED BY
ANY COURT OF COVWPETENT JURI SDI CTI ON TO BE LAND OR WATER OR AN | NTEREST
I N LAND OR WATER SUBJECT TO THE PROVI SI ONS OF ARTI CLE FOURTEEN OF THE
CONSTI TUTION, THEN THE AUTHORI TY OF THE STATE TO HOLD OR ACQUI RE SUCH
COVENANT AND THE CONVEYANCE TO THE STATE OF SUCH COVENANT SHALL BE VA D
AB INITIO

S 4. Subdivision (b) of section 27-1318 of the environnental conserva-
tion law, as amended by section 2 of part E of chapter 577 of the |aws
of 2004, is anended to read as foll ows:

(b) Wthin sixty days of commencenent of the renmedial design, the
owner of an inactive hazardous waste di sposal site, and/or any person
responsi ble for inplenmenting a renedial program at such site, where
institutional or engineering controls are enployed pursuant to this
title, shall execute an environnental easenent pursuant to title thir-
ty-six of article seventy-one of this chapter OR AN ENVI RONVENTAL COVEN-
ANT PURSUANT TO TI TLE FORTY-FI VE OF ARTI CLE SEVENTY-ONE OF TH S CHAPTER

S 5. Paragraph (d) of subdivision 7 of section 27-1415 of the environ-
nmental conservation |aw, as added by section 1 of part A of chapter 1 of
the laws of 2003, is anended to read as foll ows:

(d) The comm ssioner shall <create, update, and nmintain a database
system for public information purposes and to nonitor and track all
brownfield sites subject to this title. Data incorporated into such
system for each site for which information has been collected pursuant

to this title shall include, but shall not be limted to, a site suma-
ry, name of site owner, location, status of site renedial activity,
[and, if one has been created pursuant to title thirty-six of article

seventy-one of this chapter, a copy of the environnental easenent,] and
a contact nunmber to obtain additional information. THE DATABASE SHALL
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ALSO | NCLUDE FOR EACH SITE A COPY OF THE ENVI RONVENTAL EASEMENT, |IF ONE
HAS BEEN CREATED PURSUANT TO TI TLE THI RTY-SI X OF ARTI CLE SEVENTY- ONE OF
TH S CHAPTER, OR A COPY OF THE ENVI RONMENTAL COVENANT, |F ONE HAS BEEN
CREATED PURSUANT TO TITLE FORTY-FIVE OF ARTICLE SEVENTY-ONE OF THI' S
CHAPTER. Sites shall be added to such systemupon the execution of a
brownfield site cleanup agreenent [pursuant to section 27-1409 of this
title]. If and when an environnental easenent OR COVENANT is nodified or
extingui shed, the copy of the environnental easenent OR COVENANT
contained in the database shall be updated accordingly. Such database
shall be in such a format that it can be readily searched by affected
| ocal governnents and the public for purposes including but not limted
to determ ni ng whether an environnental easenent OR COVENANT has been
recorded for a site pursuant to title thirty-six OR FORTY-FIVE of arti -
cl e seventy-one of this chapter. The database shall be available elec-
tronically. Informati on fromthis database shall be incorporated into
t he geographic information system created and nai ntai ned by the depart-
ment pursuant to section 3-0315 of this chapter

S 6. Paragraph (e) of subdivision 2 of section 27-1419 of the environ-
nmental conservation |aw, as added by section 1 of part A of chapter 1 of
the laws of 2003, is anended to read as foll ows:

(e) a certification that any use restrictions, institutional controls,
engi neering controls and/or any operation and mai ntenance requirenents
applicable to the site are contained in an environnental easenent
created and recorded pursuant to title thirty-six of article seventy-one
of this chapter OR AN ENVI RONMENTAL COVENANT CREATED AND RECORDED PURSU-
ANT TO TITLE FORTY-FIVE OF SUCH ARTICLE and that any affected | oca
governments, as defined in title thirty-six of SUCH article [seventy-one
of this chapter] have been notified that such easement OR COVENANT has
been recorded;

S 7. Paragraph (g) of subdivision 2 of section 56-0503 of the environ-
mental conservation |aw, as amended by section 4 of part D of chapter 1
of the Iaws of 2003, is anended to read as foll ows:

(g) An agreenment by the municipality that it shall put into place any
engi neering and/or institutional controls (including environnental ease-
nments pursuant to title thirty-six of article seventy-one of this chap-
ter OR ENVI RONVENTAL COVENANTS PURSUANT TO TITLE FORTY-FIVE OF SUCH
ARTICLE) that the departnment nmay deem necessary to allow the contem
plated use to proceed, that such engineering and/or institutiona
controls shall be binding on such municipality, any successor in title,
and any | essees and that any successors in title and any | essees cannot
chal | enge state enforcenent of such controls;

S 8. Subdivision 5 of section 119-b of the public service |law, as

anended by chapter 445 of the laws of 1995 is anmended to read as
fol | ows:
5. Any person operating a one-call systemin the state shall (A)

register with and obtain certification fromthe comi ssion. The conmm s-
sion shall have the power to grant, anmend, or revoke certificates of any
such system Any one-call system engaged in business on or before the
effective date of this subdivision, after registration with the comm s-
sion, shall be registered, certified and authorized to continue its
busi ness operations; AND (B) PROVI DE THE COMW SSI ONER OF THE DEPARTMENT
OF ENVI RONVENTAL CONSERVATI ON, AT NO COST, THE | NFORMATI ON RECEI VED AND
MAI NTAI NED BY SUCH ONE- CALL SYSTEM IN AN ELECTRONIC FORMAT NO LESS
FREQUENTLY THAN ONE Tl ME PER WEEK.
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S 9. Paragraph a of subdivision 2 of section 761 of the general busi-
ness | aw, as anended by chapter 445 of the laws of 1995, is anended to
read as foll ows:

a. Receive notices from excavators of proposed excavation and denoli -
tion activities and transmt the information contained in such notices
to every nmenber that operates an underground facility in the area of the
proposed activities AS WELL AS ELECTRONI CALLY TRANSM TTI NG THE | NFORVA-
TI ON CONTAI NED I N SUCH NOTI CES TO THE COW SSI ONER OF THE DEPARTMENT OF
ENVI RONMVENTAL CONSERVATI ON;

S 10. Paragraph 5 of subdivision (a) of section 21 of the tax |aw, as
anended by section 1 of part H of chapter 577 of the laws of 2004, is
amended to read as foll ows:

(5) Applicable percentage. For purposes of paragraphs two, three and
four of this subdivision, the applicable percentage shall be twelve
percent [in the case of credits clainmed under article nine, nine-A,
thirty-two or thirty-three of this chapter, and ten percent in the case
of credits claimed wunder article twenty-two of this chapter,] except
that where at least fifty percent of the area of the qualified site
relating to the credit provided for in this section is located in an
envi ronnental zone as defined in paragraph six of subdivision (b) of
this section, the applicable percentage shall be increased by an addi -
tional eight percent. Provided, however, as afforded in section 27-1419
of the environnmental conservation law, if the certificate of conpletion
indicates that the qualified site has been renediated to Track 1 as that
termis described in subdivision four of section 27-1415 of the environ-
nmental conservation |aw, the applicable percentage set forth in the
first sentence of this paragraph shall be increased by an additional two
percent .

S 11. Subparagraph (A) of paragraph 3-a of subdivision (a) of section
21 of the tax |aw, as added by chapter 390 of the laws of 2008, is
amended to read as foll ows:

(A) Notw thstanding any other provision of lawto the contrary, the
tangi bl e property credit conmponent available for any qualified site
pursuant to paragraph three of this subdivision shall not exceed thir-
ty-five million dollars or three tinmes THE SUM OF the costs included in
the calculation of the site preparation credit conmponent and the on-site
groundwat er remediation credit conponent under paragraphs two and four,
respectively, of this subdivision, AND THE COSTS THAT WOULD HAVE BEEN
INCLUDED IN THE CALCULATION OF SUCH COVPONENTS | F NOT TREATED AS AN
EXPENSE AND DEDUCTED PURSUANT TO SECTION 198 OF THE | NTERNAL REVENUE
CODE, whichever is less; provided, however, that: (1) in the case of a
qualified site to be used primarily for manufacturing activities, the
tangi ble property credit conponent available for any qualified site
pursuant to paragraph three of this subdivision shall not exceed
[forty-five] ONE HUNDRED FIFTY million dollars or [six] TWENTY tinmes THE
SUM OF the <costs included in the calculation of the site preparation
credit conponent and the on-site groundwater renediation credit conpo-
nent under paragraphs two and four, respectively, of this subdivision,
AND THE COSTS THAT WOULD HAVE BEEN | NCLUDED | N THE CALCULATION OF SUCH
COVPONENTS | F NOT TREATED AS AN EXPENSE AND DEDUCTED PURSUANT TO SECTI ON
198 OF THE |INTERNAL REVENUE CODE, whichever is Iless; and (2) the
provi sions of this paragraph shall not apply to any qualified site for
which the departnment of environnental conservation has issued a notice
to the taxpayer before June twenty-third, two thousand eight that its
request for participation has been accepted under subdivision six of
section 27-1407 of the environmental conservation |aw.
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S 12. Subparagraph (D) of paragraph 3-a of subdivision (a) of section
21 of the tax | aw i s REPEALED.

S 13. Paragraph 6 of subdivision (b) of section 21 of the tax |aw, as
anmended by section 1 of part H of chapter 577 of the laws of 2004,
subparagraph (B) and the closing paragraph as anended by section 1 of
part G of chapter 62 of the | aws of 2006, is anended to read as foll ows:

(6) Environnental zones (EN Zones). An "environnental zone" shall nean
an area designated as such by the conm ssioner of economc devel opnent.
Such areas so designated are areas which are census tracts and bl ock
nunberi ng areas which, as of the [two thousand] MOST RECENT census,
satisfy either of the following criteria:

(A) areas that have both:

(i) a poverty rate of at |least twenty percent for the year to which
the data relate; and

(ii) an unenpl oynent rate of at |east one and one-quarter tines the
st at ewi de unenpl oynent rate for the year to which the data relate, or

(B) areas that have a poverty rate of at least two tines the poverty
rate for the county in which the areas are |ocated for the year to which
the data relate [provided, however, that a qualified site shall only be
deened to be located in an environnmental zone under this subparagraph
(B) if such site was the subject of a browfield site cleanup agreenent
pursuant to section 27-1409 of the environnental conservation |aw that
was entered into prior to Septenber first, two thousand ten].

Such designation shall be made and a list of all such environnental
zones shall be established by the conm ssioner of econom c devel oprment
no | ater than Decenber thirty-first, two thousand [four provided, howev-
er, that a qualified site shall only be deened to be located in an envi -
ronnmental zone under subparagraph (B) of this paragraph if such site was
the subject of a brownfield site cleanup agreenent pursuant to section
27-1409 of the environnental conservation |aw that was entered into
prior to Septenber first, two thousand ten] ELEVEN

S 14. Paragraph 5 of subdivision (a) of section 22 of the tax law, as
anmended by section 4 of part H of chapter 577 of the |aws of 2004,
subpar agraph (B) and the cl osing paragraph as anended by section 2 of
part G of chapter 62 of the |aws of 2006, is anended to read as foll ows:

(5) Environnental zones (EN Zones). An "environnental zone" shall nean
an area designhated as such by the commi ssioner of econom c devel opnent.
Such areas so designated are areas which are census tracts and block
nunbering areas which, as of the [two thousand] MOST RECENT census,
satisfy either of the following criteria:

(A) areas that have both:

(i) a poverty rate of at |least twenty percent for the year to which
the data relate

(ii) an unenploynent rate of at |east one and one-quarter tinmes the
st at ewi de unenpl oynent rate for the year to which the data relate, or

(B) areas that have a poverty rate of at least two tines the poverty
rate for the county in which the areas are |ocated for the year to which
the data relate[, provided, however, that a qualified site shall only be
deened to be located in an environnmental zone under this subparagraph
(B) if such site was the subject of a browfield site cleanup agreenent
pursuant to section 27-1409 of the environnental conservation |aw that
was entered into prior to Septenber first, two thousand ten].

Such designation shall be made and a list of all such environnental
zones shall be established by the conm ssioner of econom c devel oprment
no | ater than Decenber thirty-first, two thousand [four provided, howev-
er, that a qualified site shall only be deened to be located in an envi -
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ronnmental zone under subparagraph (B) of this paragraph if such site was
the subject of a brownfield site cleanup agreenent pursuant to section
27-1409 of the environnental conservation |aw that was entered into
prior to Septenber first, two thousand ten] ELEVEN

S 15. Subdivision (a) of section 23 of the tax |law, as anended by
section 10 of part H of chapter 577 of the |aws of 2004, is anended to
read as foll ows:

(a) Allowance of <credit. General. A taxpayer subject to tax under
article nine, nine-A twenty-two, thirty-two or thirty-three of this
chapter shall be allowed a credit against such tax, pursuant to the

provi sions referenced in subdivision (e) of this section. The anmount of
such credit shall be equal to the Iesser of [thirty] N NETY thousand
dollars or fifty percent of the premuns paid on or after the date of
the brownfield site cleanup agreenent executed by the taxpayer and the
department of environnental conservation pursuant to section 27-1409 of
the environnmental conservation |aw by the taxpayer for environnental
remedi ati on insurance issued with respect to a qualified site.

S 16. Section 31 of part H of chapter 1 of the laws of 2003 anending
the tax law relating to brownfield redevelopnent tax credits, is
REPEALED,

S 17. Severability. If any clause, sentence, paragraph, subdivision,
section or part of this act shall be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnent shall not affect, inpair or
invalidate the remai nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdivision, section or part thereof
directly involved in the controversy in which such judgnment shall have
been rendered. It is hereby declared to be the intent of the |legislature
that this act woul d have been enacted even if such invalid provisions
had not been included herein.

S 18. This act shall take effect imediately and shall apply to a
qualified site for which the comm ssioner of environnental conservation
has issued a notice to the taxpayer or other applicant after July 1,
2011 that its request for participation has been accepted under subdivi -
sion six of section 27-1407 of the environnmental conservation |aw.



