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STATE OF NEW YORK

5215
2011- 2012 Regul ar Sessi ons
I N SENATE
May 3, 2011

Introduced by Sen. GRIFFO -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business law and the banking law, in
relation to defining terns related to budget planning and regul ating
the activities of budget planners

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 455 of +the general business |aw, as anended by
chapter 629 of the laws of 2002, subdivisions 1 and 4 as anended by
chapter 456 of the laws of 2006, is amended to read as foll ows:

S 455. Definitions. 1. Budget planning, as used in this article, neans
the making of a contract between a person [or entity] engaged in the
busi ness of budget planning with a particul ar debtor whereby THE DEBTOR
AGREES TO PAY TO SUCH PERSON ANY VALUABLE CONSI DERATI ON AND (i) the
debtor agrees to pay a sumor suns of noney in any manner or form and
the person [or entity] engaged in the business of budget planning
di stributes, or supervises, coordinates or controls the distribution of,
or has a contractual relationship with another person [or entity] that
di stributes, or supervises, coordinates or controls such distribution
of, the sane anong certain specified creditors in accordance with a plan
agreed upon [and]; OR (ii) the [debtor agrees to pay to such person or
entity, or such other person or entity that distributes, or supervises,
coordi nates or controls such distribution of, a sumor suns of noney,
any valuable consideration for such services or for any other services
rendered in connection therewith.] PERSON ENGAGED IN THE BUSINESS OF
BUDGET PLANNI NG PROVI DES ADVI CE OR SERVI CES, OR ACTS AS AN | NTERMEDI ARY
BETWEEN OR ON BEHALF OF A DEBTOR AND ONE OR MORE OF THE DEBTOR S CREDI -
TORS, WHERE THE PRI MARY PURPOSE OF THE ADVI CE, SERVICE, OR ACTION IS TO
OBTAI N A SETTLEMENT, ADJUSTMENT, OR SATI SFACTION OF THE DEBTOR' S UNSE-
CURED DEBT TO A CREDI TOR I N AN AMOUNT LESS THAN THE PRI NCI PAL AMOUNT OF
THE DEBT OR | N AN AMOUNT LESS THAN THE CURRENT OUTSTANDI NG BALANCE OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE DEBT; OR (I11) THE PERSON ENGAGED | N THE BUSI NESS OF BUDGET PLANNI NG
PROVI DES SERVI CES RELATED TO, OR PROVI DES SERVI CES ADVI SING  ENCOURAG
NG  ASSI STING OR COUNSELING A DEBTOR TO, ACCUMULATE FUNDS FOR THE
PRI MARY PURPOSE OF PROPCSI NG OBTAI NI NG, OR SEEKI NG TO OBTAIN A SETTLE-
MENT, ADJUSTMENT, OR SATI SFACTI ON OF THE DEBTOR S UNSECURED DEBT TO A
CREDI TOR |IN AN AMOUNT LESS THAN THE PRI NCl PAL AMOUNT OF THE DEBT OR I N
AN AMOUNT LESS THAN THE CURRENT OUTSTANDI NG BALANCE OF THE DEBT TO PAY
TO SUCH PERSON. For the purposes of this article, a person [or entity]
shall be considered as engaged in the business of budget planning in New
York, and subject to this article and the licensing and other require-
ments of article twelve-C of the banking law, if such person [or entity]
solicits budget planning business within this state and, in connection
with such solicitation, enters into a contract for budget planning wth
an individual then resident in this state.

2. PERSON, AS USED IN TH'S ARTICLE, MEANS AN | NDI VI DUAL, LI M TED
LI ABI LI TY COVPANY, CORPORATI ON, ASSOCI ATI ON, OR ANY OTHER LEGAL ENTI TY.

3. Person, as used in this article, shall not include a person [admit-
ted to practice lawin this state.

3. Entity, as used in this article, shall not include a firm partner-
ship, professional corporation, or other organization, all of the
menbers or principals of which are admtted to practice lawin this
state.

4. Person or entity as used in this article shall not include a type B
not-for-profit corporation as defined in section two hundred one of the
not-for-profit corporation |law of this state, or an entity incorporated
in another state and having a simlar not-for-profit status,] |icensed
by the superintendent[,] to engage in the business of budget planning
[as defined in this section] OR EXEMPT FROM LI CENSURE AS A BUDGET PLAN-
NER UNDER ARTI CLE TWELVE- C OF THE BANKI NG LAW

[5. Any attorney licensed to practice lawin this state who i s engaged
i n budget planning shall (a) negotiate directly with creditors on behal f
of the <client; (b) ensure that all noneys received fromthe client are
deposited in the attorney's account nmintained for client funds; (c) pay
creditors fromsuch account; and (d) offer budget planning services
through the sanme | egal entity that the attorney uses to practice |aw. ]

S 2. Section 456 of the general business | aw, as anended by chapter
456 of the | aws of 2006, is anended to read as foll ows:

S 456. Budget planning prohibited. No person [or entity] shall engage
n the business of budget planning as defined in section four hundred
ifty-five of this article, except as authorized in article twelve-C of
he banking | aw.

S 3. Section 457 of the general business |aw, as anended by chapter
629 of the |aws of 2002, is anended to read as foll ows:

S 457. Penalty. Woever either individually or as officer, director or
enpl oyee of any person[, firm association or corporation,] violates any
of the provisions of [the preceding] section FOUR HUNDRED FIFTY-SIX OF
TH' S ARTI CLE shall be guilty of a m sdeneanor for each such violation.

S 4. Section 579 of the banking law is renunbered section 579-a and a
new section 579 is added to read as foll ows:

S 579. DEFINITIONS. AS USED IN TH S ARTI CLE

1. "PERSON' MEANS AN | NDI VI DUAL, PARTNERSHI P, LI M TED LI ABI LI TY COWPA-
NY, CORPORATI ON, ASSOCI ATI ON, OR ANY OTHER LEGAL ENTI TY.

2. "PRINCI PAL AMOUNT OF THE DEBT" MEANS THE TOTAL AMOUNT OWED BY A
DEBTOR TO ONE OR MORE CREDI TORS FOR A DEBT THAT IS I NCLUDED I N A DEBT
SETTLEMENT PLAN AT THE TI ME WHEN THE DEBTOR ENTERS | NTO SUCH DSP

i
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3. "DEBT MANAGEMENT PLAN' OR "DMP' MEANS A CONTRACT BETWEEN A PERSON
AND A DEBTOR VWHEREBY THE PERSON WLL PROVIDE BUDGET PLANNI NG THAT
CONTEMPLATES THAT CREDI TORS W LL REDUCE FI NANCE CHARGES OR FEES FOR LATE
PAYMENT, DEFAULT OR DELI NQUENCY

4. "DEBT SETTLEMENT PLAN' OR "DSP' MEANS A CONTRACT BETWEEN A PERSON
AND A DEBTOR WHEREBY THE PERSON WLL PROVIDE BUDGET PLANNING THAT
CONTEMPLATES THAT CREDI TORS WLL SETTLE DEBTS FOR LESS THAN THE PRI NCI -
PAL AMOUNT OF THE DEBT.

S 5. Section 579-a of the banking | aw, as anended by chapter 629 of
the laws of 2002 and as renunbered by section four of this act, is
amended to read as foll ows:

S 579-a. Doing business without license prohibited. [Only a type B
not-for-profit corporation as defined in section two hundred one of the
not-for-profit corporation |law of this state, or an entity incorporated
in another state and having a simlar not-for-profit status,] NO PERSON
shall engage in the business of budget planning as defined in subdivi-
sion one of section four hundred fifty-five of the general business |aw
of this state except as authorized by this article and wthout first
obtaining a |license fromthe superintendent, EXCEPT:

1. ANY ATTORNEY LI CENSED TO PRACTICE LAWIN TH S STATE WHEN ACTI NG I N
THE ORDI NARY PRACTI CE OF LAW AND THROUGH THE ENTI TY USED BY THE ATTORNEY
I N THE ORDI NARY PRACTI CE OF LAW AND NOT HOLDI NG H MBELF OR HERSELF OUT
AS A BUDGET PLANNER, AND NOT PROVI DI NG BUDGET PLANNI NG SERVI CES, EXCEPT
AS | NCI DENTAL TO LEGAL REPRESENTATI ON; OR

2. ANY PUBLI C OFFI CER WHI LE ACTING IN AN OFFICIAL CAPACITY AND ANY
PERSON ACTI NG UNDER COURT ORDER; OR

3. ANY PERSON VWH LE PERFORM NG SERVI CES | NCI DENTAL TO THE DI SSOLUTI ON,
W NDI NG UP, OR LI QUI DATI NG OF A PARTNERSHI P, CORPORATI ON, OR OTHER BUSI -
NESS ENTERPRI SE; OR

4. ANY BANK, TRUST COWPANY, SAVI NGS BANK, SAVI NGS AND LOAN ASSQCI -
ATION, OR CREDI T UNI ON, WHETHER | NCORPORATED, CHARTERED,  OR ORGAN ZED
UNDER THE LAWS OF THI S STATE OR ANY OTHER STATE OR THE UNI TED STATES, OR
ANY OPERATI NG SUBSI DI ARY OF ANY SUCH BANK, TRUST COWVPANY, SAVI NGS BANK
SAVI NGS AND LOAN ASSOCI ATION OR CREDI T UNION, OR

5. AN ATTORNEY | N PROVI DI NG | NFORVATI ON, ADVI CE, OR LEGAL REPRESEN-
TATION W TH RESPECT TO FI LI NG A CASE OR PRECEDI NG UNDER TI TLE 11 OF THE
UNTI ES STATES CODE; OR

6. SUCH OTHER PERSONS AS MAY BE SPECI FI CALLY EXEMPTED BY THE SUPER-
| NTENDENT IN H'S OR HER SCLE DI SCRETI ON AND CONSI STENT W TH THE PURPGCSES
OF TH' S ARTI CLE AND THE RULES AND REGULATI ONS PROMULGATED HEREUNDER

S 6. Subdivision 4 of section 583-a of the banking | aw, as added by
chapter 142 of the laws of 1992, is amended to read as foll ows:

4. As used in this section[: (a)], the term ["person" includes an
i ndi vi dual, partnership, corporation, association or any other organiza-
tion, and (b) the term “control" neans the possession, directly or
indirectly, of the power to direct or cause the direction of the manage-
ment and policies of a |licensee, whether through the ownership of voting
stock of such licensee, the ownership of voting stock of any person
whi ch possesses such power or otherw se. Control shall be presuned to
exist if any person, directly or indirectly, owns, <controls or holds
with power to vote ten per centumor nore of the voting stock of any
|l i censee or of any person which owns, controls or holds wth power to
vote ten per centumor nore of the voting stock of any |licensee, but no
person shall be deemed to control a licensee solely by reason of being
an officer or director of such |icensee or person. The superintendent
may in his discretion, upon the application of a |licensee or any person



Co~NOoOUIT~hWNE

S. 5215 4

who, directly or indirectly, owns, controls or holds with power to vote
or seeks to own, control or hold with power to vote any voting stock of
such 1licensee, deterni ne whether or not the ownership, control or hold-
ing of such voting stock constitutes or would constitute control of such
| i censee for purposes of this section.

S 7. Sections 584-a and 584-b of the banking |aw are renunbered
sections 584-c and 584-d and two new sections 584-a and 584-b are added
to read as foll ows:

S 584-A. DI SCLOSURES. BEFORE A DEBTOR SI GNS A CONTRACT W TH A LI CENSEE
FOR BUDGET PLANNI NG THE LI CENSEE MUST DI SCLOSE TRUTHFULLY, I N A CLEAR
AND CONSPI CUOUS MANNER, THE FOLLOW NG MATERI AL | NFORVMATI ON:

1. THE AMOUNT OF Tl ME NECESSARY TO ACHI EVE THE REPRESENTED RESULTS,
AND TO THE EXTENT THAT THE BUDGET PLANNI NG MAY | NCLUDE A SETTLEMENT
OFFER TO ANY OF THE DEBTOR S CREDI TORS OR DEBT COLLECTORS, THE TIME BY
VH CH THE LICENSEE WLL MAKE A BONA FI DE SETTLEMENT OFFER TO EACH OF
THEM

2. TO THE EXTENT THAT THE BUDGET PLANNI NG NMAY |NCLUDE A SETTLEMENT
OFFER TO ANY OF THE DEBTOR S CREDI TORS OR DEBT COLLECTORS, THE AMOUNT OF
MONEY OR THE PERCENTAGE OF EACH QUTSTANDI NG DEBT THAT THE DEBTOR MUST
ACCUMULATE BEFORE THE LI CENSEE W LL MAKE A BONA FI DE SETTLEMENT OFFER TO
EACH OF THEM

3. TO THE EXTENT THAT ANY ASPECT OF THE BUDGET PLANNI NG RELI ES UPON OR
RESULTS I N THE DEBTOR S FAI LURE TO MAKE TI MELY PAYMENTS TO CREDI TORS OR
DEBT COLLECTORS, THAT THE USE OF THE BUDGET PLANNING WLL LIKELY
ADVERSELY AFFECT THE DEBTOR S CREDI TWORTHI NESS, MAY RESULT I N THE DEBTOR
BEI NG SUBJECT TO COLLECTI ON ACTI ONS OR SUED BY CREDI TORS OR DEBT COLLEC-
TORS, AND MAY | NCREASE THE AMOUNT OF MONEY THE DEBTOR ONES DUE TO THE
ACCRUAL OF FEES AND | NTEREST; AND

4. TO THE EXTENT THAT THE LI CENSEE REQUESTS OR REQUI RES THE DEBTOR TO
PLACE FUNDS | N AN ACCOUNT AT AN I NSURED FI NANCI AL | NSTI TUTI ON, THAT THE
DEBTOR OWNS THE FUNDS HELD | N THE ACCOUNT, THE DEBTOR MAY W THDRAW FROM
THE BUDGET PLANNI NG AT ANY TIME W THOUT PENALTY, AND, |F THE DEBTOR
W THDRAWS, THE DEBTOR MUST RECEI VE ALL FUNDS | N THE ACCOUNT, OTHER THAN
FEES EARNED BY THE LI CENSEE, W THI N SEVEN BUSI NESS DAYS OF THE DEBTOR S
REQUEST.

S 584-B. FEES. A LICENSEE SHALL NOT RECEI VE PAYMENT OF ANY FEE OR
CONS| DERATI ON FOR ANY BUDGET PLANNI NG UNTI L AND UNLESS:

1. THE LI CENSEE HAS RENEGOTI ATED, SETTLED, REDUCED, OR OTHERW SE
ALTERED THE TERMS OF AT LEAST ONE DEBT PURSUANT TO A DEBT SETTLEMENT
PLAN OR DEBT MANAGEMENT PLAN;

2. THE DEBTOR HAS MADE AT LEAST ONE PAYMENT PURSUANT TO THAT DEBT
SETTLEMENT PLAN OR DEBT MANAGEMENT PLAN; AND

3. THE FEE OR CONSI DERATI ON FOR SETTLI NG EACH | NDI VI DUAL DEBT ENROLLED
IN A DEBT SETTLEMENT PLAN SHALL NOT EXCEED TWENTY- FI VE PERCENT OF THE
DEBT AT THE TIME I T WAS ENROLLED, AND MUST ElI THER:

(A) BEAR THE SAME PROPORTI ONAL RELATIONSHIP TO THE TOTAL FEE FOR
SETTLI NG THE ENTI RE DEBT BALANCE AS THE | NDI VI DUAL DEBT AMOUNT BEARS TO
THE ENTI RE DEBT AMOUNT. THE | NDI VI DUAL DEBT AMOUNT AND THE ENTIRE DEBT
AMOUNT ARE THOSE OWED AT THE TI ME THE DEBT WAS ENROLLED | N THE BUDGET
PLANNI NG OR

(B) BE A PERCENTAGE OF THE AMOUNT SAVED AS A RESULT OF THE SETTLEMENT.
THE PERCENTAGE CHARGED CANNOT CHANGE FROM ONE | NDI VI DUAL DEBT TO ANOTH-
ER  THE AMOUNT SAVED |S THE DI FFERENCE BETWEEN THE AMOUNT OWED AT THE
TI VE THE DEBT WAS ENROLLED I N THE BUDGET PLANNI NG AND THE AMOUNT ACTUAL-
LY PAI D TO SATI SFY THE DEBT.
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4. NOTHING IN THIS SECTION PRCOH BITS REQUESTING OR REQU RI NG THE
DEBTOR TO PLACE FUNDS I N AN ACCOUNT TO BE USED FOR THE LI CENSEE' S FEES
AND FOR PAYMENTS TO CREDI TORS OR DEBT COLLECTORS, PROVI DED THAT:

(A) THE FUNDS ARE HELD I N AN ACCOUNT AT AN I NSURED FI NANCI AL | NSTI TU-
TI ON;

(B) THE DEBTOR OMNS THE FUNDS HELD I N THE ACCOUNT AND IS PAID ACCRUED
| NTEREST ON THE ACCOUNT, | F ANY;

(© I F THE LI CENSEE DCES NOT ADM NI STER THE ACCOUNT, THE ENTITY ADM N-
| STERI NG THE ACCOUNT |S NOT OANED OR CONTROLLED BY, OR IN ANY WAY AFFI L-
| ATED WTH, THE LI CENSEE;

(D) THE ENTITY ADM NI STERI NG THE ACCOUNT DOES NOT G VE OR ACCEPT ANY
MONEY OR OTHER COWMPENSATI ON | N EXCHANGE FOR REFERRALS OF BUSI NESS BY THE
LI CENSEE; AND

(E) THE DEBTOR MAY W THDRAW FROM THE BUDGET PLANNI NG AT ANY TIME W TH
OUT PENALTY, AND MUST RECEI VE ALL FUNDS I N THE ACCOUNT, OTHER THAN FEES
EARNED BY THE LICENSEE, WTH N SEVEN BUSINESS DAYS OF THE DEBTOR S

REQUEST.

S 8. Section 584-d of the banking | aw, as renunbered by section seven
of this act, is anended by adding a new subdivision 3-a to read as
fol | ows:

3-A. NO LI CENSEE SHALL M SREPRESENT, DI RECTLY OR BY | MPLI CATI ON, ANY
MATERI AL  ASPECT OF ANY BUDGET PLANNI NG, | NCLUDI NG BUT NOT LIM TED TG,
THE AMOUNT OF MONEY OR THE PERCENTAGE OF THE DEBT AMOUNT THAT A DEBTOR
MAY SAVE BY USI NG SUCH SERVI CE; THE AMOUNT OF TI ME NECESSARY TO ACHI EVE
THE REPRESENTED RESULTS; THE AMOUNT OF MONEY OR THE PERCENTAGE OF EACH
OUTSTANDI NG DEBT THAT THE DEBTOR MUST ACCUMULATE BEFORE THE BUDGET PLAN-
NER WLL |INTIATE ATTEMPTS W TH THE DEBTOR S CREDI TORS OR DEBT COLLEC-
TORS OR MAKE A BONA FI DE OFFER TO NEGOTI ATE, SETTLE, OR MODI FY THE TERMS
OF THE DEBTOR S DEBT; THE EFFECT OF THE SERVI CE ON A DEBTOR S CREDI TWOR-
THI NESS; THE EFFECT OF THE SERVI CE ON COLLECTI ON EFFORTS OF THE DEBTOR S
CREDI TORS OR DEBT COLLECTORS; THE PERCENTAGE OR NUMBER OF DEBTORS WHO
ATTAIN THE REPRESENTED RESULTS; AND WHETHER THE BUDGET PLANNING I S
OFFERED OR PROVI DED BY A NON- PROFI T ENTI TY.

S 9. This act shall take effect imediately.



