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STATE OF NEW YORK

4683
2011- 2012 Regul ar Sessi ons
I N SENATE
April 14, 2011

Introduced by Sen. FLANAGAN -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Transportation

AN ACT to anend the transportation law, in relation to enacting the
“em nent domai n onmbudsman act”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be referred to
as the "em nent domai n ombudsman act".

S 2. The transportation |law is anended by adding a new section 23 to
read as foll ows:

S 23. EM NENT DOVAI N OVBUDSMAN; POVERS; ARBI TRATI ON PROCEDURES. 1. AS
USED I N THI S SECTI ON:

(A) "CONDEMNATION' OR "TAKING' MEANS A GOVERNVENTAL ACTI ON THAT
RESULTS I N A TAKI NG OF PRI VATE PROPERTY SO THAT COWPENSATION TO THE
OMER OF THE PROPERTY | S REQUI RED BY:

(1) THE FIFTH OR FOURTEENTH AMENDMVENT OF THE CONSTI TUTI ON OF THE
UNI TED STATES; OR

(1'l) THE STATE CONSTI TUTI ON UNDER ARTICLE I, SECTION 7 OR ANY OTHER
LEGAL PROVI SI ON HAVI NG TO DO W TH EM NENT DOWVAI N.

(B) "TAKINGS LAW MEANS THE PROVISIONS OF THE FEDERAL AND STATE
CONSTI TUTI ONS, THE CASE LAW I NTERPRETI NG THOSE PROVI SI ONS, AND ANY RELE-
VANT STATUTORY PROVI SI ONS THAT REQUI RE A GOVERNMENTAL UNI' T TO COVPENSATE
A PRI VATE PROPERTY OMER FOR A TAKI NG

2. (A) THERE | S CREATED AN EM NENT DOVAI N OVBUDSMAN | N THE DEPARTMENT.

(B) THE COWM SSI ONER SHALL APPO NT A PERSON W TH BACKGROUND OR EXPER-
TI SE I N TAKI NGS LAW TO THE PGCSI Tl ON.

(©) THE POSI TION | S AN EXEMPT POSI TI ON.

(D) THE COWM SSI ONER MAY EMPLOY CLERKS, | NTERNS, OR OTHER PERSONNEL TO
ASSI ST THE EM NENT DOVAI N OVBUDSIAN.

3. THE EM NENT DOVAI N OVBUDSMAN SHALL:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) DEVELOP AND MAINTAIN EXPERTISE I N AND UNDERSTANDI NG OF TAKI NGS
LAW

(B) ASSIST STATE ACGENCIES AND LOCAL GOVERNMENTS | N DEVELOPI NG THE
GUI DELI NES;

(© AT THE REQUEST OF A STATE AGENCY OR LOCAL GOVERNMENT, ASSI ST THE
STATE AGENCY OR LOCAL GOVERNMENT | N ANALYZI NG ACTI ONS W TH POTENTI AL
EM NENT DOMVAI N | MPLI CATI ONS;

(D) ADVI SE PRI VATE PROPERTY OANERS WHO HAVE A LEG TI MATE POTENTI AL  OR
ACTUAL EM NENT DOVAI N CLAI M AGAI NST A STATE OR LOCAL GOVERNMENT ENTI TY;

(E) I DENTIFY STATE OR LOCAL GOVERNMENT ACTI ONS THAT HAVE POTENTI AL
EM NENT DOVAI N | MPLI CATI ONS AND, | F APPROPRI ATE, ADVI SE THCSE STATE OR
LOCAL GOVERNMENT ENTI TI ES ABOUT THOSE | MPLI CATI ONS;

(F) PROVIDE | NFORVATI ON TO PRI VATE CI TI ZENS, CI VI C GROUPS, GOVERNMENT
ENTI TI ES, AND OTHER | NTERESTED PARTIES ABOUT TAKINGS LAW AND THEIR
Rl GHTS AND RESPONSI| Bl LI TI ES UNDER | T,

(G |IF APPROPRIATE AND REQUESTED TO DO SO BY THE PRI VATE PROPERTY
OMER, MEDI ATE OR CONDUCT OR ARRANGE ARBI TRATION FOR DI SPUTES BETWEEN
PRI VATE PROPERTY OWNERS AND GOVERNMENT ENTI TI ES THAT | NVOLVE:

(1) TAKINGS LAW | SSUES;

(1) ACTI ONS FOR EM NENT DOVAI N UNDER THE EM NENT DOVAI N PROCEDURE LAW
OR ANY OTHER SECTI ON OF LAW HAVI NG TO DO W TH EM NENT DOVAI N; OR

(1'11) DI SPUTES ABOUT RELOCATI ON ASSI STANCE UNDER ARTI CLE FI VE OF THE
EM NENT DOVAI N PROCEDURE LAW AND

(H 1'F ARBI TRATI ON OR MEDI ATION | S REQUESTED BY THE PRI VATE PROPERTY
OMER UNDER THI S SECTI ON, AND ARRANGED BY THE EM NENT DOVAI N OVBUDSMAN,
THE GOVERNMENT ENTITY OR CONDEMNI NG ENTITY SHALL PARTICI PATE IN THE
MEDI ATION OR ARBI TRATION AS | F THE MATTER WERE CORDERED TO MEDI ATI ON OR
ARBI TRATI ON BY A COURT.

4. (A) THE EM NENT DOVAI N OVBUDSMAN MAY ASSIST A PRIVATE PROPERTY
OMER W TH RESPECT TO A DI SPUTE | NVOLVI NG THE EFFECT OF LOCAL GOVERNMENT
REGULATI ON ON THE USE AND OCCUPANCY OF REAL PROPERTY;,

(B) IN ASSISTING A PRI VATE PROPERTY OANER W TH A DI SPUTE UNDER PARA-
GRAPH (A) OF SUBDIVISION FIVE OF TH'S SECTION, THE EM NENT DOVAIN
OVBUDSVAN  MAY NOT REQUI RE MEDI ATI ON OR ARBI TRATI ON OF A DI SPUTE EXCEPT
AS PROVI DED | N PARAGRAPH (G OF SUBDI VI SION THREE OF THI S SECTI ON.

5. (A (I) I'N CONDUCTI NG OR ARRANGI NG FOR ARBI TRATION, THE EM NENT
DOVAI N OVBUDSVAN SHALL FOLLOW THE PROCEDURES AND REQUI REMENTS OF ARTI CLE
SEVENTY-FI VE OF THE Cl VIL PRACTI CE LAW AND RULES.

(I'') IN APPLYING ARTICLE SEVENTY-FIVE OF THE Cl VIL PRACTI CE LAW AND
RULES, THE ARBI TRATOR AND PARTI ES SHALL TREAT THE MATTER AS | F:

(A) I'T VERE ORDERED TO ARBI TRATI ON BY A COURT; AND

(B) THE EM NENT DOVAIN OVBUDSMAN OR OTHER ARBI TRATOR CHOSEN AS
PROVIDED FOR IN TH S SUBD VISION WAS APPO NTED AS ARBI TRATOR BY THE
COURT.

(1'1'1') FOR THE PURPOSE OF ARBI TRATI ONS CONDUCTED UNDER THI'S SUBDI VI -
SION, IF THE DI SPUTE TO BE ARBI TRATED | S NOT ALREADY THE SUBJECT OF
LEGAL ACTION, THE COURT OF APPROPRI ATE JURI SDI CTION SHALL ACT AS THE
COURT.

(1Y) THE AWARD FROM AN ARBI TRATI ON CONDUCTED UNDER THI S CHAPTER MNAY
NOT' BE VACATED UNDER THE PROVI SI ONS OF ARTI CLE SEVENTY-FI VE OF THE CI VI L
PRACTI CE LAW AND RULES BECAUSE OF THE LACK OF AN ARBI TRATI ON AGREEMENT
BETWEEN THE PARTI ES.

(B) THE EM NENT DOVAIN OVBUDSMAN SHALL | SSUE A WRI TTEN STATEMENT
DECLI NI NG TO ARBI TRATE OR TO APPO NT AN ARBI TRATOR WHEN, IN THE OPI NI ON
OF THE EM NENT DOVAI N OVBUDSIVAN:

(1) THE |1 SSUES ARE NOT RI PE FOR REVI EW
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(I'l) ASSUM NG THE ALLEGED FACTS ARE TRUE, NO CAUSE OF ACTI ON EXI STS
UNDER UNI TED STATES OR STATE LAW

(I'11) ALL [ISSUES RAISED ARE BEYOND THE SCOPE OF THE EM NENT DOVAI N
OVBUDSMAN' S STATUTORY DUTY TO REVIEW OR

(1V) THE ARBI TRATI ON | S OTHERW SE NOT APPROPRI ATE.

(O (1) THE EM NENT DOVAI N OVBUDSMAN SHALL APPO NT ANOTHER PERSON TO
ARBI TRATE A DI SPUTE WHEN:

(A) EITHER PARTY OBJECTS TO THE EM NENT DOVAI N OVBUDSMAN S SERVI NG AS
THE ARBI TRATOR AND AGREES TO PAY FOR THE SERVI CES OF ANOTHER ARBI TRATOR;

(B) THE EM NENT DOVAI N OVBUDSMAN DECLI NES TO ARBI TRATE THE DI SPUTE FOR
A REASON OTHER THAN THOSE STATED I N PARAGRAPH (B) OF THI'S SUBDI VI SI ON
AND ONE OR BOTH PARTIES ARE WLLING TO PAY FOR THE SERVI CES OF ANOTHER
ARBI TRATOR;, OR

(© THE EM NENT DOVAI N OVBUDSMAN DETERM NES THAT I T | S APPROPRI ATE TO
APPO NT ANOTHER PERSON TO ARBI TRATE THE DI SPUTE W TH NO CHARGE TO THE
PARTI ES FOR THE SERVI CES OF THE APPO NTED ARBI TRATOR.

(1) I'N APPO NTI NG ANOTHER PERSON TO ARBI TRATE A DI SPUTE, THE EM NENT
DOVAI N OVBUDSMAN SHALL APPO NT AN ARBI TRATOR WHO | S:

(A) AGREEABLE TO BOTH PARTI ES; OR

(B) AGREEABLE TO THE PARTY PAYI NG FOR THE ARBI TRATOR AND THE EM NENT
DOVAI N OVBUDSMAN.

(1'1l) THE EM NENT DOVAI N OVBUDSMAN MAY, ON THE INTIATIVE OF THE
EM NENT DOMAIN OVBUDSMAN OR UPON AGREEMENT OF BOTH PARTI ES, APPO NT A
PANEL OF ARBI TRATORS TO CONDUCT THE ARBI TRATI ON.

(1V) THE DEPARTMENT MAY PROVI DE AN ARBI TRATOR PER DIEM AND RElI MBURSE
EXPENSES | NCURRED | N THE PERFORMANCE OF THE ARBI TRATOR S DUTI ES AT THE
RATES ESTABLI SHED THEREFOR.

(D) I'N ARBI TRATI NG A DI SPUTE, THE ARBI TRATOR SHALL APPLY THE RELEVANT
STATUTES, CASE LAW REGULATIONS, AND RULES OF THE STATE AND THE UNI TED
STATES | N CONDUCTI NG THE ARBI TRATI ON AND I N DETERM NING THE AWARD, |IF
ANY.

(E) ARBITRATION BY OR THROUGH THE EM NENT DOVAI N OVBUDSMAN | S NOT
NECESSARY BEFORE BRI NG NG LEGAL ACTI ON TO ADJUDI CATE ANY CLAI M

(F) THE LACK OF ARBI TRATI ON BY OR THROUGH THE EM NENT DOVAI N OVBUDSMAN
DOES NOT CONSTI TUTE, AND MAY NOT BE | NTERPRETED AS CONSTI TUTI NG A FAI L-
URE TO EXHAUST AVAI LABLE ADM NI STRATI VE REMEDI ES OR AS A BAR TO BRI NG NG
LEGAL ACTI ON.

6. THE FILING WTH THE EM NENT DOVAI N OVBUDSMAN OF A REQUEST FOR MEDI -
ATI ON OR ARBI TRATI ON OF A CONSTI TUTI ONAL TAKI NG | SSUE DOES NOT STAY ANY
MATTER UNDER THE EM NENT DOMAI N PROCEDURE LAW

7. THE EM NENT DOVAI N OVBUDSVAN MAY NOT BE COWPELLED TO TESTIFY IN A
ClVIL ACTION FI LED WTH REGARD TO THE SUBJECT MATTER OF ANY REVIEW OR
ARBI TRATI ON BY THE QOVBUDSMAN.

8. THE EM NENT DOVAIN QOVBUDSMAN MAY NOT REPRESENT PRI VATE PROPERTY
OMERS, STATE AGENCIES, OR LOCAL GOVERNMENTS |IN JUDI Cl AL PROCEEDI NGS
UNDER THE EM NENT DOMAI N PROCEDURE LAW

S 3. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw.



