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STATE OF NEW YORK

4592
2011- 2012 Regul ar Sessi ons
I N SENATE
April 13, 2011

Introduced by Sen. BONACIC -- (at request of the Ofice of Court Adm n-
istration) -- read twice and ordered printed, and when printed to be
committed to the Committee on Judiciary

AN ACT to amend the civil practice law and rules, in relation to the
time for disclosure of expert witness information; and in relation to
br oadeni ng expert disclosure in comercial cases

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph 1 of subdivision (d) of section 3101 of the civil
practice |aw and rules is anended by addi ng two new subparagraphs (iv)
and (v) to read as foll ows:

(1'V) UNLESS OTHERW SE PROVI DED BY A RULE OF THE CH EF ADM NI STRATOR OF
THE COURTS OR BY ORDER OF THE COURT, DI SCLOSURE OF EXPERT | NFORMATI ON
SHALL BE MADE AS FOLLOWS: THE PARTY WHO HAS THE BURDEN OF PROOF ON A
CLAIM CAUSE OF ACTI ON, DAMAGE OR DEFENSE SHALL SERVE | TS RESPONSE TO AN
EXPERT DEMAND SERVED PURSUANT TO THI'S SUBDI VI SI ON ON OR BEFCRE SI XTY
DAYS BEFORE THE DATE ON WHICH THE TRIAL | S SCHEDULED TO COMMENCE; W THI N
THI RTY DAYS AFTER SERVI CE OF SUCH RESPONSE, ANY OPPCSING PARTY SHALL
SERVE | TS ANSWERING RESPONSE PURSUANT TO THI'S SUBDI VISION, WTHI N
FI FTEEN DAYS AFTER SERVI CE OF SUCH RESPONSE, ANY PARTY NMAY SERVE AN
AVENDED OR SUPPLEMENTAL RESPONSE LI M TED TO | SSUES RAI SED I N THE ANSVER-
I NG RESPONSE. UNLESS THE COURT ORDERS OTHERW SE, A PARTY WHO FAILS TO
COWLY WTH TH S SUBPARAGRAPH SHALL BE PRECLUDED FROM OFFERING THE
TESTI MONY AND OPI NI ONS OF THE EXPERT FOR WHOM A TI MELY RESPONSE HAS NOT
BEEN G VEN. WHERE A PARTY'S TI ME TO DI SCLOSE EXPERT | NFORVATI ON PURSUANT
TO THI'S SUBDI VI SI ON HAS NOT YET EXPlI RED, THAT PARTY NMAY SUBM T EXPERT
TESTIMONY |IN SUPPORT OF OR I N OPPCSI TION TO A MOTI ON FOR SUMVARY JUDG
VENT.

THE TERM " EXPERT" SHALL | NCLUDE ANY PERSON WHO W LL TESTIFY WTH
RESPECT TO H'S OR HER QUALI FI CATI ONS AND G VE OPI Nl ONS RELATI NG TO THE
| SSUES I N THE CASE THAT COULD NOT BE G VEN BY A LAYPERSON. HOAEVER, THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TERM "EXPERT" SHALL NOT | NCLUDE A TREATI NG PHYSI Cl AN OR OTHER TREATI NG
HEALTH CARE PROVIDER WHOSE RECORDS AND REPORTS HAVE BEEN TI MELY
PROVI DED.

S 2. Subparagraph (iii) of paragraph 1 of subdivision (d) of section
3101 of the civil practice |aw and rul es, as anmended by chapter 184 of
the laws of 1988, is anended to read as foll ows:

(iit) (A Further disclosure concerning the expected testinony of any
expert nmay be obtained only by court order upon a showing of specia
ci rcunst ances and subject to SUCH restrictions as to scope and
provi si ons concerni ng fees and expenses as the court nay deem appropri-
ate. However, a party, without court order, may take the testinony of a
person aut horized to practice medicine, dentistry or podiatry who is the
party's treating or retained expert, as described in paragraph three of
subdi vision (a) of this section, in which event any other party shall be
entitled to the full disclosure authorized by this article with respect
to that expert w thout court order.

(B) NOTW THSTANDI NG ANY OTHER PROVISION OF THI'S SECTION, IN ANY
COMWERCIAL ACTION IN WH CH THE AMOUNT I N CONTROVERSY APPEARS TO THE
COURT TO BE TWO HUNDRED FI FTY THOUSAND DOLLARS OR MORE, THE COURT, W TH
OUT REQUI RING A SHOW NG OF SPECI AL Cl RCUMBTANCES BUT UPON A SHOW NG BY
ANY PARTY THAT THE NEED OUTWVEI GHS THE RESULTI NG EXPENSE AND DELAY TO ANY
PARTY, MAY AUTHORI ZE SUCH FURTHER DI SCLOSURE OF AN EXPERT, | NCLUDI NG A
DEPCSI TI ON, SUBJECT TO SUCH RESTRICTIONS AS TO SCOPE AND PROVI SI ONS
CONCERNI NG FEES AND EXPENSES AS THE COURT MAY DEEM APPROPRI ATE. FOR
PURPCSES OF THI S SUBPARAGRAPH, A "COWMMERCI AL ACTION' |S AN ACTI ON ALLEG
| NG BREACH OF CONTRACT, BREACH OF FI DUCI ARY DUTY, OR M SREPRESENTATI ON
OR OTHER TORT, ARI SING QUT OF, OR RELATING TO BUSI NESS TRANSACTI ONS OR
THE AFFAI RS OF BUSI NESS ORGANI ZATIONS; OR |INVOLVING OTHER BUSI NESS
CLAIMS DETERM NED BY THE COURT TO BE COMMERCI AL, BUT SHALL NOT | NCLUDE
PERSONAL | NJURY, WRONGFUL DEATH, MATRI MONI AL, OR FORECLOSURE ACTI ONS, OR
LANDLORD- TENANT MATTERS NOT | NVOLVI NG BUSI NESS LEASES.

S 3. This act shall take effect imediately and shall apply to al
rules or orders requiring the service of expert responses issued prior
to, on or after such effective date.



