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STATE OF NEW YORK

4527
2011- 2012 Regul ar Sessi ons
I N SENATE
April 11, 2011

Introduced by Sen. GOLDEN -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Investigations and Govern-
ment Operations

AN ACT to anend the tax law, in relation to enpire state comercia
production tax credit; and to amend section 8 of part V of chapter 62
of the laws of 2006 anending the tax law relating to the enpire state
commerci al production tax credit

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph 2 of subdivision (a) of section 28 of +the tax
| aw, as anmended by chapter 300 of the |laws of 2007, subparagraph (i) as

anended by chapter 448 of the laws of 2009, is anended to read as
fol | ows:

(2) The state has annually [seven] TEN million dollars in total tax
credits to disburse to all eligible conmercial production conpanies. The
seven mllion dollars in total tax credits shall be allocated according

to subparagraphs (i), (ii) [and], (iii) AND (1V) of this paragraph:

(i) The state annually will disburse [three] FOUR AND ONE- HALF mllion
of the total |[seven] TEN mllion in tax «credits to all eligible
producti on conpani es and the amount of the credit shall be the product
(or pro rata share of the product, in the case of a nmenber of a partner-
ship) of twenty percent of the qualified production costs paid or
incurred in the production of a qualified conmmercial, provided that the
qual i fied production costs paid or incurred are attributable to the use
of tangible property or the performance of services within the state in
the production of such qualified conmercial. To be eligible for said
credit the total qualified production costs of a qualified production
conmpany mnust be greater in the aggregate during the current cal endar
year than the average of the three previous years for which the credit
was applied. Provided, however, that until a qualified production conpa-
ny has established a three year history, the credit will be based on
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either the previous year or the average of the two previous years,
whi chever period is longer for the qualified production conpany seeking
the credit. If the qualified production conpany has never applied for
the growh credit, the previous year's data will be used to create a
benchmark. The tax credit shall be applied only to the anount of the
total qualified production costs of the current cal endar year that are
greater than the total amount of production costs of the appropriate
neasurenent period as described in this subparagraph. The tax credit
nmust be distributed to eligible production conpanies on a pro rata
basis, provided, however, that no such qualified production conmpany
shall receive nore than three hundred thousand dollars annually for such
credit. The credit shall be allowed for the taxable year in which the
production of such qualified conmercial is conpleted.

(ii) The state annually wll disburse [three] FOUR AND ONE- HALF
mllion of the total [seven] TEN mllion in tax credits to all eligible
production conpanies who filmor record qualified cormercials within the
nmetropolitan comruter transportation district as defined in section
twel ve hundred sixty-two of the public authorities law. The anmount of
the credit shall be the product (or pro rata share of the product, in
the case of a nmenber of a partnership) of five percent of the qualified
production costs paid or incurred in the production of a qualified
commercial, provided that the qualified production costs paid or
incurred are attributable to the wuse of tangible property or the
performance of services within the state in the production of such qual -
ified coomercial. To be eligible for said credit the total qualified
production costs of a qualified production conpany nmust be greater than
five hundred thousand dollars in the aggregate during the cal endar year.

Such credit will be applied to qualified production costs exceeding five
hundred thousand dollars in a cal endar year.

(ii1) The state annually wll disburse one mllion of the total
[seven] TEN mllion in tax credits to all eligible production conpanies

who filmor record a qualified comrercial outside of the nmetropolitan
commuter transportation district as defined in section twelve hundred
sixty-two of the public authorities Iaw. The amount of the credit shal
be the product (or pro rata share of the product, in the case of a
menber of a partnership) of five percent of the qualified production
costs paid or incurred in the production of a qualified comrercial,
provided that the qualified production costs paid or incurred are
attributable to the wuse of tangible property or the perfornmance of
services within the state in the production of such qualified conmer-
cial. To be eligible for said credit the total qualified production
costs of a qualified production conpany nust be greater than two hundred
t housand dollars in the aggregate during the cal endar year. Such credit
will be applied to qualified production costs exceeding two hundred
t housand dollars in a cal endar year.

(1V) PROVI DED, HONEVER, |F THERE | S ANY MONEY REMAI NI NG FOR THE ANNUAL
TAX CREDI T DI SBURSEMENT AS DESCRI BED | N SUBPARAGRAPH (I11) OF THI S PARA-
GRAPH, SUCH MONEY SHALL BE DI SBURSED TO ALL ELI G BLE PRODUCTI ON COWPA-
NI ES SATI SFYI NG THE CRI TERI A SET FORTH | N SUBPARAGRAPHS (1) AND (I1) OF
TH S PARAGRAPH ON A PRO RATA BASI S.

S 2. Section 8 of part V of chapter 62 of the laws of 2006 anending
the tax lawrelating to the enpire state commerci al production tax cred-
it, as amended by chapter 440 of the | aws of 2006, subdivision (d) as
anended by chapter 300 of the laws of 2007, is anmended to read as
fol | ows:
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S 8. Maxi num anmount of credits. (a) The aggregate anmount of tax cred-
its all owed under subparagraph (i) of paragraph 2 of subdivision (a) of
section 28, subdivision 38 of section 210 and subsection (jj) of section
606 of the tax law in any cal endar year shall be $[3] 4.5 mllion. Such
aggregate anount of credits shall be allocated by the governor's office
for notion picture and tel evision devel opnent anong taxpayers on a pro
rata basis. Such office shall establish by rules and regul ations a date
certain on which the taxpayers eligible for such pro rata allocation
shal | be determ ned.

(b) The aggregate anmount of tax «credits allowed under subparagraph
(ii) of paragraph 2 of subdivision (a) of section 28, subdivision 38 of
section 210 and subsection (jj) of section 606 of the tax law in any
cal endar vyear shall be $[3] 4.5 mllion. Such aggregate anount of cred-
its shall be allocated by the governor's office for notion picture and
tel evi si on devel opment anbng taxpayers on a pro rata basis. If the total
anmount of allocated credits applied for in any particul ar year exceeds
t he aggregate anount of tax credits allowed for such vyear under this
section, such excess shall be treated as having been applied for on the
first day of the subsequent year.

(c) The aggregate amount of tax «credits allowed under subparagraph
(ii1) of paragraph 2 of subdivision (a) of section 28, subdivision 38 of
section 210 and subsection (jj) of section 606 of the tax Iaw in any
cal endar year shall be $1 mllion. Such aggregate amount of <credits
shall be allocated by the governor's office for notion picture and tele-
vi sion devel opnent anbng taxpayers on a pro rata basis. If the total
anmount of allocated credits applied for in any particular year exceeds
the aggregate anount of tax credits allowed for such year under this
section, such excess shall be treated as having been applied for on the
first day of the subsequent year.

(d) The aggregate anpunt of tax credits allowed pursuant to the
authority of subdivision (c) of section 1201-a of the tax law in any
cal endar year shall be $[3] 4.5 million for 2007 through 2011 all ocated
equally to the credit substantially identical to credits allowed under
subparagraphs (i) and (ii) of paragraph 2 of section 28 of the tax |aw.
Such aggregate anount of credits shall be allocated by the myor's
office of film theater and broadcasti ng anong taxpayers on a pro rata
basis. Such credits shall be allocated in amounts to be determ ned by
the city via local |aw and such credits shall be substantially identica
to credits allowed under subparagraphs (i) and (ii) of paragraph 2 of
subdi vi sion (a) of section 28 of the tax law. Provided however nothing
herein shall preclude the city via local law fromallocating its entire
annual armount of credits to one category of «credits allowed under
subparagraph (i) or (ii) of paragraph 2 of subdivision (a) of section 28
of the tax | aw.

(e) The New York state conm ssioner of econom c devel opnent, after
consulting with the New York state commi ssioner of taxation and finance,
the New York city comm ssioner of finance and the myor's office of
film theater and broadcasting shall promul gate regul ati ons by QOctober
31, 2006 to establish procedures for the allocation of tax credits as
required by subdivisions (a), (b) and (c) of this section. Such rules

and regul ations shall include provisions describing the application
process, the due dates for such applications, the standards which shal
be used to evaluate the applications, the docunentation that wll be

provided to taxpayers to substantiate to the New York state departnent
of taxation and finance or the New York city departnent of finance the
amount of tax credits allocated to such taxpayers, and such other
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provi sions as are deemed necessary and appropriate. Notw thstanding any
other provisions to the contrary in the state adm nistrative procedure
act or the city adm nistrative procedure act, such rules and regul ati ons
may be adopted on an energency basis if necessary to neet such Cctober
31, 2006 deadli ne.

S 3. This act shall take effect immediately and shall apply to taxable
years begi nning on and after January 1, 2011; provided, however, that
the anendnents to paragraph 2 of subdivision (a) of section 28 of the
tax | aw nade by section one of this act shall not affect the repeal of
such section and shall be deened repeal ed therewth.



