Co~NOoOUI~,WNE

STATE OF NEW YORK

4472
2011- 2012 Regul ar Sessi ons
I N SENATE
April 6, 2011

I ntroduced by Sen. NQZZCOLIO -- (at request of the Ofice of Court Adm n-
istration) -- read twice and ordered printed, and when printed to be
conmtted to the Committee on Codes

AN ACT to anend the crimnal procedure law, in relation to providing a
statutory basis to vacate a judgnent of conviction on the ground of
i neffective assistance of appellate counsel

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The <crimnal procedure law is amended by adding a new
section 450.65 to read as foll ows:

S 450. 65 MOTI ON TO | NTERVEDI ATE APPELLATE COURT; EFFECTI VE ASSI STANCE OF
APPELLATE COUNSEL.

1. AT ANY TI ME AFTER THE ENTRY OF AN ADVERSE OR PARTIALLY ADVERSE
ORDER OF AN | NTERMEDI ATE APPELLATE COURT ENTERED UPON AN APPEAL TAKEN TO
SUCH | NTERMEDI ATE APPELLATE COURT PURSUANT TO SECTI ON 450. 10, 450.15, OR
450. 20 OF THI S ARTI CLE, THE DEFENDANT MAY MOVE TO SET ASI DE THE ORDER ON
THE GROUND OF | NEFFECTI VE ASSI STANCE OR WRONGFUL DEPRI VATI ON OF APPEL-
LATE COUNSEL.

2. A MOTI ON MADE PURSUANT TO SUBDI VI SION ONE OF THI' S SECTI ON SHALL BE
MADE |N THE SAME | NTERMVEDI ATE APPELLATE COURT THAT HEARD THE APPEAL | N
VH CH COUNSEL WAS ALLEGEDLY DEFI Cl ENT.

3. A MOTI ON MADE PURSUANT TO SUBDI VISION ONE OF THIS SECTION IS NOT
AUTHORI ZED AS OF RI GHT WHERE THE GROUND OR | SSUE RAI SED UPON THE MOTI ON
WAS PREVI QUSLY DETERM NED BY THE | NTERMVEDI ATE APPELLATE COURT, PROVI DED,
HOWNEVER, THAT THE DEFENDANT MAY APPLY FOR A CERTI FI CATE GRANTI NG PERM S-
SION TO FI LE A SECOND OR SUBSEQUENT MOTI ON PURSUANT TO SUBDI VI SI ON ONE
OF TH'S SECTI ON UPON A SHOWN NG OF GOOD CAUSE, WH CH SHALL | NCLUDE, BUT
'S NOT LIMTED TO, ESTABLI SH NG THAT ANY PREVI QUS MOTI ON MADE PURSUANT
TO SUBDIVISION ONE OF TH S SECTI ON WAS MADE BY A DEFENDANT ACTI NG PRO
SE, AND WHERE THE CURRENT APPLI| CATION | S MADE BY COUNSEL. A CERTI FI CATE
GRANTI NG PERM SSI ON TO FI LE A SECOND OR SUBSEQUENT MOTION | S AN ORDER OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ONE JUDGE OR JUSTICE OF THE | NTERVEDI ATE APPELLATE COURT I N WHI CH THE
PREVI QUS MOTI ON WAS DETERM NED GRANTI NG SUCH PERM SSI ON  AND CERTI FYI NG
THAT THE CASE |INVOLVES QUESTIONS OF LAW OR FACT WH CH OQUGHT TO BE
REVI EMED BY THE | NTERMEDI ATE APPELLATE COURT.

S 2. This act shall take effect on the ninetieth day after it shall
have becone a | aw



