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       Introduced  by  Sens.  SALAND,  GALLIVAN,  OPPENHEIMER, SQUADRON -- read
         twice and ordered printed, and when printed to  be  committed  to  the
         Committee  on  Codes  --  reported  favorably  from said committee and
         committed to the Committee on Rules -- reported  favorably  from  said
         committee,  ordered to a third reading, passed by Senate and delivered
         to the Assembly, recalled, vote reconsidered, restored to third  read-
         ing,  amended  and ordered reprinted, retaining its place in the order
         of third reading -- again amended and ordered reprinted, retaining its
         place in the order of third  reading  --  again  amended  and  ordered
         reprinted, retaining its place in the order of third reading

       AN  ACT  to  amend  the  criminal  procedure law, in relation to certain
         domestic violence offenses

         THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED IN SENATE AND  ASSEM-
       BLY, DO ENACT AS FOLLOWS:

    1    Section  1.    The  criminal  procedure law is amended by adding a new
    2  section 370.15 to read as follows:
    3  S 370.15 PROCEDURE FOR DETERMINING WHETHER  CERTAIN  MISDEMEANOR  CRIMES
    4             ARE CRIMES OF DOMESTIC VIOLENCE FOR PURPOSES OF FEDERAL LAW.
    5    1. WHEN A DEFENDANT HAS BEEN CHARGED WITH ASSAULT OR ATTEMPTED ASSAULT
    6  IN  THE  THIRD  DEGREE  AS  DEFINED IN SECTIONS 120.00 AND 110.00 OF THE
    7  PENAL LAW, MENACING OR  ATTEMPTED  MENACING  IN  THE  SECOND  DEGREE  AS
    8  DEFINED  IN  SECTIONS  120.14  AND  110.00  OF  THE  PENAL LAW, CRIMINAL
    9  OBSTRUCTION OF BREATHING OR  BLOOD  CIRCULATION  OR  ATTEMPTED  CRIMINAL
   10  OBSTRUCTION  OF  BREATHING  OR  BLOOD CIRCULATION AS DEFINED IN SECTIONS
   11  121.11 AND 110.00 OF THE PENAL LAW, OR FORCIBLE  TOUCHING  OR  ATTEMPTED
   12  FORCIBLE  TOUCHING AS DEFINED IN SECTIONS 130.52 AND 110.00 OF THE PENAL
   13  LAW, THE PEOPLE MAY, AT ARRAIGNMENT OR NO  LATER  THAN  FORTY-FIVE  DAYS
   14  AFTER  ARRAIGNMENT,  FOR  THE PURPOSE OF NOTIFICATION TO THE DIVISION OF
   15  CRIMINAL JUSTICE SERVICES PURSUANT TO SECTION 380.97 OF THIS PART, SERVE
   16  ON THE DEFENDANT AND FILE WITH THE COURT  A  NOTICE  ALLEGING  THAT  THE
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    1  DEFENDANT  IS  RELATED  OR  SITUATED  TO  THE VICTIM OF THE CRIME IN THE
    2  MANNER SPECIFIED IN 18 U.S.C.  921(A)(33)(A)(II).
    3    2.  SUCH NOTICE SHALL INCLUDE THE NAME OF THE PERSON ALLEGED TO BE THE
    4  VICTIM OF SUCH CRIME  AND  SHALL  SPECIFY  THE  NATURE  OF  THE  ALLEGED
    5  RELATIONSHIP  AS  SET  FORTH  IN  18  U.S.C.   921(A)(33)(A)(II).   UPON
    6  CONVICTION OF SUCH OFFENSE, THE COURT SHALL ADVISE THE DEFENDANT THAT HE
    7  OR SHE IS ENTITLED TO A HEARING  ON  THE  ALLEGATION  CONTAINED  IN  THE
    8  NOTICE AND, IF NECESSARY, AN ADJOURNMENT OF THE SENTENCING PROCEEDING IN
    9  ORDER  TO  PREPARE  FOR  SUCH  HEARING,  AND  THAT IF SUCH ALLEGATION IS
   10  SUSTAINED, THAT DETERMINATION AND CONVICTION WILL  BE  REPORTED  TO  THE
   11  DIVISION OF CRIMINAL JUSTICE SERVICES.
   12    3.  AFTER  HAVING BEEN ADVISED BY THE COURT AS PROVIDED IN SUBDIVISION
   13  TWO OF THIS SECTION, THE DEFENDANT MAY STIPULATE OR ADMIT, ORALLY ON THE
   14  RECORD OR IN WRITING, THAT HE OR SHE  IS  RELATED  OR  SITUATED  TO  THE
   15  VICTIM  OF SUCH CRIME IN THE MANNER DESCRIBED IN SUBDIVISION ONE OF THIS
   16  SECTION. IN SUCH CASE, SUCH RELATIONSHIP SHALL BE DEEMED ESTABLISHED FOR
   17  PURPOSES OF SECTION 380.97 OF THIS PART. IF THE DEFENDANT DENIES THAT HE
   18  OR SHE IS RELATED OR SITUATED TO THE VICTIM OF THE CRIME AS  ALLEGED  IN
   19  THE  NOTICE  SERVED  BY  THE PEOPLE, OR STANDS MUTE WITH RESPECT TO SUCH
   20  ALLEGATION, THEN THE PEOPLE SHALL BEAR THE  BURDEN  TO  PROVE  BEYOND  A
   21  REASONABLE DOUBT THAT THE DEFENDANT IS RELATED OR SITUATED TO THE VICTIM
   22  IN  THE  MANNER  ALLEGED IN THE NOTICE.  THE COURT MAY CONSIDER RELIABLE
   23  HEARSAY EVIDENCE SUBMITTED BY EITHER PARTY PROVIDED THAT IT IS  RELEVANT
   24  TO THE DETERMINATION OF THE ALLEGATION. FACTS PREVIOUSLY PROVEN AT TRIAL
   25  OR  ELICITED  AT  THE  TIME OF ENTRY OF A PLEA OF GUILTY SHALL BE DEEMED
   26  ESTABLISHED BEYOND A REASONABLE DOUBT AND SHALL NOT BE RELITIGATED.   AT
   27  THE  CONCLUSION OF THE HEARING, OR UPON SUCH A STIPULATION OR ADMISSION,
   28  AS APPLICABLE, THE COURT SHALL MAKE  A  SPECIFIC  WRITTEN  DETERMINATION
   29  WITH RESPECT TO SUCH ALLEGATION.
   30    S  2.  The  criminal  procedure law is amended by adding a new section
   31  380.97 to read as follows:
   32  S 380.97 NOTIFICATION TO DIVISION OF CRIMINAL JUSTICE SERVICES OF DETER-
   33             MINATIONS IN CERTAIN MISDEMEANOR CASES.
   34    UPON JUDGMENT OF CONVICTION OF ASSAULT OR  ATTEMPTED  ASSAULT  IN  THE
   35  THIRD DEGREE, AS DEFINED IN SECTIONS 120.00 AND 110.00 OF THE PENAL LAW,
   36  MENACING  OR  ATTEMPTED  MENACING  IN  THE  SECOND DEGREE, AS DEFINED IN
   37  SECTION 120.14 AND 110.00 OF THE  PENAL  LAW,  CRIMINAL  OBSTRUCTION  OF
   38  BREATHING  OR  BLOOD  CIRCULATION  OR  ATTEMPTED CRIMINAL OBSTRUCTION OF
   39  BREATHING OR BLOOD CIRCULATION, AS DEFINED IN SECTIONS 121.11 AND 110.00
   40  OF THE PENAL LAW, FORCIBLE TOUCHING OR ATTEMPTED FORCIBLE  TOUCHING,  AS
   41  DEFINED IN SECTIONS 130.52 AND 110.00 OF THE PENAL LAW, WHEN THE DEFEND-
   42  ANT  HAS BEEN DETERMINED, PURSUANT TO SECTION 370.15 OF THIS PART, TO BE
   43  RELATED OR SITUATED TO THE VICTIM OF THE OFFENSE IN THE MANNER SPECIFIED
   44  IN 18 U.S.C. 921(A)(33)(A)(II), THE CLERK OF  THE  COURT  SHALL  INCLUDE
   45  NOTIFICATION AND A COPY OF THE WRITTEN DETERMINATION IN A REPORT OF SUCH
   46  CONVICTION  TO  THE  DIVISION OF CRIMINAL JUSTICE SERVICES TO ENABLE THE
   47  DIVISION TO REPORT SUCH DETERMINATION TO THE FEDERAL BUREAU OF  INVESTI-
   48  GATION  AND  ASSIST  THE  BUREAU  IN IDENTIFYING PERSONS PROHIBITED FROM
   49  PURCHASING AND POSSESSING A FIREARM PURSUANT TO  THE  PROVISIONS  OF  18
   50  U.S.C. 922.
   51    S 3. This act shall take effect on the one hundred twentieth day after
   52  it  shall  have  become  a law and shall apply to crimes committed on or
   53  after such date.


