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STATE OF NEW YORK

3184--A
2011- 2012 Regul ar Sessi ons
I N SENATE
February 10, 2011

Introduced by Sens. LITTLE, LANZA, ADDABBO, BONACI C, CARLUCCI, DeFRAN-
Cl SCO, GOLDEN, KLEI'N, MARTINS, MAZI ARZ, MDONALD, SAVINO -- read tw ce
and ordered printed, and when printed to be commtted to the Commttee
on Health -- committee discharged, bill anended, ordered reprinted as
amended and reconmitted to said commttee

AN ACT to amend the public health | aw and the social services law, in
relation to procedures, practices and standards for actions by the
of fice of nedicaid inspector general and social services districts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 30 of the public health law, as added by chapter
442 of the laws of 2006, is anended to read as foll ows:

S 30. Legislative intent. This title establishes an independent office
of Medicaid inspector general within the departnent to consolidate staff
and other Medicaid fraud detection, prevention and recovery functions
fromthe rel evant governnental entities into a single office, and grants
such of fice new powers and responsibilities. As such, this title is
intended to create a nore efficient and accountable structure, dramat-
ically reorganize and streamine the state's process of detecting and
conbating Medicaid fraud and abuse and nmaxinize the recoupnent of
i mproper Medicaid paynents.

THE LEG SLATURE RECOGNI ZES THE NEED TO BALANCE THE ABILITY OF THE
STATE TO ENSURE THE | NTEGRI TY OF THE MEDI CAL ASSI STANCE PROGRAM W TH THE
NEED TO AFFORD DUE PROCESS TO PROVI DERS AND RECI Pl ENTS WHO ARE | NVESTI -
GATED, AUDI TED OR SUBJECT TO OTHER ACTI ONS, | N ORDER TO ENSURE THAT SUCH
ACTI ONS ARE CONDUCTED I N A FAIR AND CONSI STENT MANNER. THE LEG SLATURE
ALSO RECOGNI ZES THE NEED FOR ESTABLI SHED STATUTORY STANDARDS REGARDI NG
THE CONDUCT OF | NVESTI GATI ONS, AUDI TS AND RECOVERY OF PAYMENTS AND OTHER
ACTI ONS.

S 2. Section 30-a of the public health law is anended by adding four
new subdivisions 4, 5 6 and 7 to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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4. "PROVI DER' MEANS ANY PERSON OR ENTI TY ENROLLED AS A PROVI DER I N THE
MEDI CAL ASSI STANCE PROGRAM

5. "RECIPIENT" MEANS AN |IND VIDUAL WHO IS ENROLLED IN THE MEDI CAL
ASS| STANCE PROGRAM | NCLUDI NG AN | NDI VI DUAL WHO WAS PREVI QUSLY A RECI PI -
ENT AND, | N AN APPROPRI ATE CASE, AN I NDI VIDUAL WHO I S LEGALLY RESPONSI -
BLE FOR THE RECI Pl ENT.

6. "MEDI CAL ASSI STANCE" AND "MEDI CAI D' MEANS Tl TLE ELEVEN OF ARTI CLE
FIVE OF THE SOCI AL SERVI CES LAW AND THE PROGRAM THEREUNDER.

7. "DRAFT AUDI T REPORT", "IN TIAL AUDI T REPORT", "PROPOSED NOTICE OF
AGENCY ACTI ON' AND "FI NAL NOTI CE OF AGENCY ACTI ON' MEANS THOSE DOCUMENTS
PREPARED AND | SSUED BY THE | NSPECTOR UNDER THI' S Tl TLE AND CORRESPONDI NG
REGULATI ONS.

S 3. Subdivision 20 of section 32 of the public health law, as added
by chapter 442 of the | aws of 2006, is anended to read as foll ows:

20. to, consistent with provisions of this title AND OTHER APPLI CABLE
FEDERAL AND STATE LAWS, REGULATI ONS, PCLI CIES, GUI DELI NES AND STANDARDS,
i npl enent and anend, as needed, rules and regulations relating to the
prevention, detection, investigation and referral of fraud and abuse
wi thin the nedical assistance programand the recovery of inproperly
expended nedi cal assi stance program funds;

S 4. The public health law is anended by addi ng two new sections 37
and 38 to read as foll ows:

S 37. PROCEDURES, PRACTI CES AND STANDARDS. 1. SUBJECT TO FEDERAL LAW
OR REGULATI ON, RECOVERY OF AN OVERPAYMENT RESULTI NG FROM THE | SSUANCE OF
A FINAL AUDIT REPORT OR FINAL NOTI CE OF AGENCY ACTI ON RELATING TO A
MONETARY PENALTY BY THE | NSPECTOR SHALL COMMENCE NOT LESS THAN SIXTY
DAYS AFTER THE |SSUANCE OF THE FI NAL AUDI T REPORT OR FI NAL NOTI CE OF
AGENCY ACTION. THE | NSPECTOR SHALL NOT COWMMENCE ANY RECOVERY UNDER THI S
SUBDI VI SION W THOUT PROVIDING A MNIMUM OF TEN DAYS ADVANCE WRI TTEN
NOTI CE TO THE PROVI DER

2. CONTRACTS, COST REPORTS, CLAIMs, BILLS OR EXPENDI TURES OF MEDI CAL
ASS| STANCE PROGRAM FUNDS THAT WERE THE SUBJECT MATTER OF A PREVIOUS
AUDIT OR REVIEWBY OR ON BEHALF OF THE | NSPECTOR, W THI N THE LAST THREE
YEARS, SHALL NOT BE SUBJECT TO REVI EWOR AUDI T EXCEPT ON THE BASIS OF
NEW | NFORMATI ON, FOR GOOD CAUSE TO BELI EVE THAT THE PREVI QUS REVI EW OR
AUDI T WAS ERRONEQUS, OR WHERE THE SCOPE OF THE |INSPECTOR' S REVIEW OR
AUDIT IS SIGN FICANTLY DI FFERENT FROM THE SCOPE OF THE PREVI QUS REVI EW
OR AUDI T, AND SHALL NOT BE SUBJECT TO A NEW AUDI T.

3. I N CONDUCTI NG AUDI TS, THE | NSPECTOR SHALL APPLY THE LAWS, REGJ
LATIONS, POLICIES, GUI DELINES, STANDARDS AND | NTERPRETATI ONS OF THE
APPROPRI ATE AGENCY THAT WERE IN PLACE AT THE TIME THE SUBJECT CLAIM
ARCSE OR OTHER CONDUCT TOOK PLACE. DI SALLOMNCES MAY BE | MPOSED OR
OTHER ACTI ON TAKEN ONLY FOR NON- COVPLI ANCE W TH THOSE LAWS, REGULATI ONS,
POLI CI ES, GUI DELI NES OR STANDARDS. FOR PURPCSES OF THI S SUBDI VI SI ON, ANY
CHANGE | N SUCH LAWS, REGULATIONS, POLICIES, GU DELINES, STANDARDS OR
| NTERPRETATI ONS SHALL ONLY BE APPLI ED PROSPECTI VELY AND UPON REASONABLE
NOTI CE.

4. (A) THE I NSPECTOR SHALL MAKE NO RECOVERY FROM A PROVI DER, BASED ON
AN ADM NI STRATI VE OR TECHNI CAL DEFECT | N PROCEDURE OR DOCUMENTATI ON MADE
W THOUT | NTENT TO FALSIFY OR DEFRAUD, | N CONNECTI ON W TH CLAI M5 FOR
PAYMENT FOR MEDI CALLY NECESSARY CARE, SERVI CES AND SUPPLIES OR THE COST
THEREOF AS SPECI FI ED | N SUBDI VI SI ON TWO OF SECTI ON THREE HUNDRED Sl XTY-
FI VE-A OF THE SOCI AL SERVI CES LAW PROVI DED | N OTHER RESPECTS APPROPRI -
ATELY TO A BENEFICI ARY OF THE MEDI CAL ASSI STANCE PROGRAM EXCEPT AS
PROVI DED | N PARAGRAPH (B) OF THI S SUBDI VI SI ON.
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(B) WHERE THE BASI S FOR RECOVERY IS AN ADM NI STRATI VE OR TECHN CAL
DEFECT |IN PROCEDURE OR DOCUMENTATION W THOUT |INTENT TO FALSIFY OR
DEFRAUD, THE | NSPECTOR SHALL AFFORD THE PROVIDER AN OPPORTUNITY TO
CORRECT THE DEFECT AND RESUBM T THE CLAIM W THI N THI RTY DAYS OF NOTI CE
OF THE DEFECT.

5. (A) THE |INSPECTOR SHALL FURNI SH TO THE PROVI DER AT AN AUDIT EXI T
CONFERENCE OR | N ANY DRAFT AUDI T FI NDI NGS | SSUED OR TO BE | SSUED TO THE
PROVI DER, A DETAILED WRI TTEN EXPLANATI ON OF THE EXTRAPOLATI ON METHOD
EMPLOYED, | NCLUDING THE SI ZE OF THE SAMPLE, THE SAMPLI NG METHODOLOGY,
THE DEFINED UN VERSE OF CLAIMS, THE SPECI FIC CLAIMS | NCLUDED I N THE
SAMPLE, THE RESULTS OF THE SAMPLE, THE ASSUMPTI ONS MADE ABOUT THE ACCU
RACY AND RELIABILITY OF THE SAVPLE AND THE LEVEL OF CONFI DENCE | N THE
SAMPLE RESULTS, AND THE STEPS UNDERTAKEN AND STATISTICS UTILIZED TO
CALCULATE THE ALLEGED OVERPAYMENT AND ANY APPLI CABLE OFFSET BASED ON THE
SAMPLE RESULTS. THI S WRI TTEN | NFORMATI ON SHALL | NCLUDE A DESCRI PTI ON OF
THE SAMPLI NG AND EXTRAPCLATI ON METHODOLOGY.

(B) THE SAVPLI NG AND EXTRAPOLATI ON METHODOLOJ ES USED BY THE | NSPECTOR
SHALL BE STATI STI CALLY REASONABLY VALID FOR THE | NTENDED USE AND SHALL
BE ESTABLI SHED | N REGULATI ONS OF THE | NSPECTOR.

S 38. PROCEDURES, PRACTICES AND STANDARDS FOR RECI PIENTS. 1. TH'S
SECTI ON APPLI ES TO ANY ADJUSTMENT OR RECOVERY OF A MEDI CAL ASSI STANCE
PAYMENT FROM A RECI PIENT, AND ANY | NVESTI GATI ON OR OTHER PROCEEDI NG
RELATI NG THERETO.

2. AT LEAST FI VE BUSI NESS DAYS PRI OR TO COMVENCEMENT OF ANY | NTERVI EW
WTH A RECIPIENT AS PART OF AN | NVESTI GATI ON, THE | NSPECTOR OR OTHER
| NVESTI GATI NG ENTI TY SHALL PROVI DE THE RECI Pl ENT W TH WRI TTEN NOTI CE OF
THE | NVESTI GATION. THE NOTI CE OF THE | NVESTI GATI ON SHALL SET FORTH THE
BASI S FOR THE | NVESTI GATI ON; THE POTENTI AL FOR REFERRAL FOR CRIM NAL
| NVESTI GATION;, THE | NDIVIDUAL'S RI GHT TO BE ACCOVPANI ED BY A RELATI VE,
FRI END, ADVOCATE OR ATTORNEY DURI NG QUESTI ONI NG CONTACT | NFORMATI ON FOR
LOCAL LEGAL SERVICES OFFICES; THE IND VIDUAL'S RIGHT TO DECLINE TO BE
| NTERVI EMED OR PARTI Cl PATE | N AN | NTERVI EW BUT TERM NATE THE QUESTI ONI NG
AT ANY TIME W THOUT LOSS OF BENEFITS; AND THE RI GHT TO A FAIR HEARI NG I N
THE EVENT THAT THE | NVESTI GATI ON RESULTS | N A DETERM NATI ON OF | NCORRECT
PAYMENT.

3. FOLLOW NG COVPLETI ON OF THE | NVESTI GATI ON AND AT LEAST THI RTY DAYS
PRI OR TO COMVENCI NG A RECOVERY OR ADJUSTMENT ACTI ON OR REQUESTI NG VOLUN-
TARY REPAYMENT, THE |INSPECTOR OR OTHER | NVESTIGATING ENTITY SHALL
PROVI DE THE RECI PI ENT W TH WRI TTEN NOTI CE OF THE DETERM NATI ON OF | NCOR-
RECT PAYMENT TO BE RECOVERED OR ADJUSTED. THE NOTI CE OF DETERM NATI ON
SHALL | DENTI FY THE EVI DENCE RELI ED UPON, SET FORTH THE FACTUAL CONCLU
SI ONS OF THE | NVESTI GATI ON, AND EXPLAIN THE RECI Pl ENT' S RI GHT TO REQUEST
A FAIR HEARI NG | N ORDER TO CONTEST THE OUTCOVE OF THE | NVESTI GATI ON. THE
EXPLANATI ON OF THE RIGHT TO A FAI R HEARI NG SHALL CONFORM TO THE REQUI RE-
MENTS OF SUBDI VI SI ON TWELVE OF SECTI ON TVEENTY- TWO OF THE SOCI AL SERVI CES
LAW AND REGULATI ONS THEREUNDER.

4. A FAIR HEARI NG UNDER SECTI ON TWENTY- TWO OF THE SOCI AL SERVI CES LAW
SHALL BE AVAI LABLE TO ANY RECI PI ENT WHO RECEI VES A NOTICE OF DETERM -
NATI ON UNDER SUBDI VI SION THREE OF THI S SECTI ON, REGARDLESS OF WHETHER
THE RECI PIENT IS STILL ENRCLLED | N THE MEDI CAL ASSI STANCE PROGRAM

S 5. Paragraph (b) of subdivision 3 of section 363-d of the social
services l|law, as anended by section 44 of part C of chapter 58 of the
| aws of 2007, is anmended and a new subdivision 5is added to read as
fol | ows:

(b) In the event that the comm ssioner of health or the Mdicaid
i nspector general finds that the provider does not have a satisfactory
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program [within ninety days after the effective date of the regul ations
I ssued pursuant to subdivision four of this section, the] UNDER TH'S
SECTI ON, THE COWM SSI ONER OR MEDI CAI D | NSPECTOR GENERAL SHALL SO NOTI FY
THE PROVI DER, | NCLUDI NG SPECI FI CATI ON OF BASI S OF THE FI NDI NG SUFFI CI ENT
TO ENABLE THE PROVI DER TO ADOPT A SATI SFACTORY COVPLI ANCE PROGRAM THE
provi der SHALL SUBM T TO THE COW SSI ONER OR MEDI CAI D | NSPECTOR GENERAL
A PROPOSED SATI SFACTORY COWPLI ANCE PROGRAM W THI N SI XTY DAYS OF THE
NOTI CE AND SHALL ADOPT THE PROGRAM AS EXPEDI TI QUSLY AS PCSSIBLE. |F THE
PROVI DER DOES NOT PROPCSE AND ADOPT A SATI SFACTORY PROGRAM | N SUCH TI ME
PERI OD, THE PROVIDER nmay be subject to any sanctions or penalties
permtted by federal or state |laws and regul ations, including revocation
of the provider's agreenment to participate in the nedical assistance
program

5. ANY REGULATI ON, DETERM NATI ON OR FI NDI NG OF THE COW SSI ONER OR THE
MEDI CAlI D | NSPECTOR GENERAL RELATI NG TO A COVPLI ANCE PROGRAM UNDER THI' S
SECTI ON SHALL BE SUBJECT TO AND CONSI STENT W TH SUBDI VI SI ON THREE OF
THI S SECTI ON.

S 6. This act shall take effect Cctober 1, 2011 and shall apply to any
matter conmenced or pending on or after such date. However with respect
to any matter pending on or after such date, this act shall not invali-
date any actions or steps taken or commenced prior to such date and
shall only apply to actions or steps comrenced on or after such date.



