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STATE OF NEW YORK

2999
2011- 2012 Regul ar Sessi ons
I N SENATE
February 4, 2011

Introduced by Sen. GOLDEN -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT anended the civil rights law, in relation to prohibiting the use
of the nanme, portrait and/or picture of a deceased personality

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The civil rights law is anended by adding a new section
50-f to read as foll ows:

S 50-F. USE OF THE PERSONA OF A DECEASED PERSONALI TY PROHI BI TED. 1.
NO PERSON, FI RM OR CORPORATI ON SHALL USE FOR ADVERTI SI NG PURPCSES OR FOR
THE PURPOSES OF TRADE, THE PERSONA OF ANY DECEASED PERSONALITY W THOUT
HAVI NG FI RST OBTAI NED THE WRI TTEN CONSENT OF THE PERSON OR PERSONS | DEN-
TIFIED IN SUBDIVISION TEN OF TH' S SECTI ON WHO HAVE REAQ STERED THEI R
CLAIM OF RI GHTS PURSUANT TO SUBDI VI SI ON TWELVE OF THI'S SECTI ON UNLESS
OTHERW SE PROVI DED HEREI N.

2. AS USED IN THI S SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW
| NG MEANI NGS:

(A) "PERSONA" MEANS THE NAME, | NCLUDI NG LEGAL AND PROFESSI ONAL NANME,
PORTRAI T ANDY OR PI CTURE OF A NATURAL PERSON.

(B) "DECEASED PERSONALI TY" MEANS ANY NATURAL PERSON WHOSE PERSONA HAD
COWERCI AL VALUE PRIOR TO H'S OR HER DEATH, AND WHO DI ED A DOM CI LI ARY
OF THE STATE OF NEW YORK ON OR AFTER THE EFFECTI VE DATE OF THI S SECTI ON.

3. NOTHING IN THI' S SECTI ON SHALL BE READ AS PROHIBITING THE USE OF A
DECEASED PERSONALI TY' S PERSONA THAT OCCURS AFTER THE EXPI RATI ON OF TVEEN-
TY-FIVE YEARS FOLLONNG THE DEATH OF THAT DECEASED PERSONALI TY. NOR
SHALL ANYTHI NG IN THI S SECTI ON BE READ AS CREATING LIABILITY OR dVING
RISE TO ANY REMEDY FOR ANY ACTI ONS OR CONDUCT | NVOLVI NG THE USE OF A
DECEASED PERSONALI TY' S PERSONA THAT COMMENCED BEFORE El THER THE EFFEC
TIVE DATE OF TH'S SECTION OR THE POSTI NG OF THE REG STRY PURSUANT TO
SUBDI VI SI ON TWELVE OF THI' S SECTI ON.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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4. NOTW THSTANDI NG ANY CONTRARY PROVI SION OF THI S SECTI ON, THE CREATOR
OR AUTHOR OF A PORTRAIT OR PI CTURE (I NCLUDI NG A PHOTOGRAPH OR AN AUDI O
VI SUAL | MAGE), OF A DECEASED PERSONALI TY THAT IS THE PROPERTY OF SUCH
CREATOR OR AUTHOR OR THE SUCCESSOR I N I NTEREST THERETO SHALL RETAIN
I NVI OLATE ALL RIGHTS AND TITLE, HOANEVER HELD, TO THAT PORTRAI T OR
PI CTURE, | NCLUDI NG THE RI GHT TO LI CENSE, SUBLI CENSE, ASSI GN, TRANSFER,
SELL, OR OIHERWSE DISPOSE OF SUCH RIGHTS AND TI TLE, AND ANY OTHER
Rl GHT, POWER OR | NTEREST WHI CH SUCH CREATOR OR AUTHOR OR SUCCESSOR IN
| NTEREST POSSESSED PRI OR TO THE EFFECTI VE DATE OF TH S SECTI ON, AND A
THI RD- PARTY ENTI TY MAY ENTER | NTO AN AGREEMENT W TH SUCH CREATOR OR
AUTHOR OR SUCCESSOR I N |INTEREST FOR LICENSURE OF THE USE OF SUCH
PORTRAI T OR PI CTURE, OR TO RECEI VE BY ASSI GNVENT, TRANSFER, OR SALE THE
RIGHATS AND TITLE TO SUCH PORTRAI T OR PI CTURE TO THE SAME EXTENT WH CH
SUCH THI RD- PARTY ENTI TY POSSESSED OR WOULD HAVE POSSESSED PRICR TO THE
EFFECTIVE DATE OF TH' S SECTI ON. THE CREATOR OR AUTHOR OR SUCCESSCR IN
| NTEREST SHALL HAVE NO LI ABILITY UNDER THI S SECTION FOR THE USE OF A
DECEASED PERSONALI TY' S PERSONA BY ANY SUCH THI RD- PARTY ENTI TY OR FOR ANY
SUCH TH RD- PARTY ENTI TY' S FAI LURE TO OBTAI N ANY PERM SSI ON FOR SUCH USE
REQUI RED BY THI S SECTI ON. NOTHI NG I N THI S SECTI ON SHALL BE CONSTRUED TO
REQUI RE THE CREATOR, AUTHOR, SUCCESSOR I N I NTEREST OR THI RD- PARTY TO
OBTAI N PERM SSI ON TO UTI LI ZE SUCH PI CTURES AND PHOTOGRAPHS FOR ADVERTI S-
I NG PURPCSES, OR FOR THE PURPOSES OF TRADE FROM PERSONS | DENTIFIED IN
SUBDI VI SI ON  TWELVE OF THI' S SECTI ON FOR ANY OF THE FOLLOW NG USE ON ANY
PAPER PRODUCTS, | NCLUDI NG W THOUT LI M TATI ON CALENDARS, POSTERS, GREET-
ING CARDS, NAPKINS, AND OTHER SI M LAR PRODUCTS; USE OF THE PORTRAI T OR
Pl CTURE ON NOVELTY AND SOQUVENI R PRCDUCTS; USE ON TOTE BAGS OR APPAREL,
OR WHERE THE USE OF THE | MAGE CONSTI TUTES A CONSTI TUTI ONALLY- PROTECTED
EXPRESSI ON.

5. FOR PURPGCSES OF TH S SECTI ON, A PLAY, BOOK, STORY, ARTICLE, MAGA-
ZINE, NEWSPAPER, NEWBLETTER, OTHER PERI CDI CAL, GRAPHI C NOVEL, MJSI CAL
COVPCSI TI ON, SOUND RECORDI NG, DOCUMENTARY, MOTI ON PI CTURE OR TELEVI SI ON
PROGRAM OR OTHER AUDI OVI SUAL WORK, RADI O OR OTHER AUDI O PROGRAM WORK OF
ART (I NCLUDING W THOUT LI M TATI ON PHOTOGRAPHS AND | LLUSTRATI ONS), ART
REPRODUCTI ON OR OTHER WORK DERI VED FROM SUCH WORK OF ART, CALENDAR,
GAME, WORK OF POLI TI CAL OR NEWBWORTHY VALUE, | NFORMATI ONAL WORK, OR ANY
OTHER EDI TORI AL, ARTI STI C OR OTHER EXPRESSI VE WORK, REGARDLESS OF LENGTH
OR FORVAT, OR ANY ADVERTI SEMENT, PROMOTI ON OR COMVERCI AL ANNOUNCEMENT
FOR ANY SUCH WORK, |IN ALL CASES | N ANY MEDI UM NOW KNOWN OR HEREAFTER
DEVI SED, SHALL NOT BE CONSI DERED TO HAVE USED A DECEASED PERSONALITY' S
PERSONA FOR ADVERTI SI NG PURPCSES OR FOR THE PURPOSES OF TRADE, SO LONG
AS SUCH WORK |'S NOT BEI NG USED AS A PURELY COMVERCI AL ADVERTI SEMENT OR
ENDORSEMENT. LIKEWSE, TH'S SECTION SHALL NOT PROH BIT THE USE OF A
DECEASED PERSONALI TY'S PERSONA | N ANY ADVERTI SEMENT, PROMOTION OR
COMVERCI AL ANNOUNCEMENT FOR AN AGGREGATOR OF THE CONTENT SPECI FI ED ABOVE
VWHEN THAT ADVERTI SEMENT, PROMOTI ONAL MATERI AL OR COMVERCI AL ANNOUNCEMENT
ACCURATELY DEPICTS ALL OR PART OF THE CONTENT AVAILABLE TO THE
AGGREGATOR S CUSTQOMVERS.

6. TH S SECTI ON SHALL NOT PRCHI BI T THE USE OF A DECEASED PERSONALI TY' S
PERSONA TO ACCURATELY | DENTI FY THAT DECEASED PERSONALI TY' S CONTRI BUTI ONS
TO A WORK OR A PERFORVANCE, UNDER Cl RCUMSTANCES IN WH CH THE WORK OR
PERFORMANCE | S OTHERW SE LAWFULLY REPRCDUCED, EXH Bl TED, OR BROADCAST.

7. A DECEASED PERSONALITY'S PERSONA |S PERSONAL PROPERTY, FREELY
TRANSFERABLE OR DESCENDI BLE, | N WHOLE OR I N PART, BY CONTRACT, BY MEANS
OF ANY TRUST OR TESTAMENTARY | NSTRUMENT, PROVI DED SUCH CONTRACT, TRUST
OR TESTAMENTARY | NSTRUMENT IS ENTERED | NTO OR EXECUTED ON OR AFTER THE
EFFECTIVE DATE OF TH' S SECTI ON, BY THE DECEASED PERSONALI TY OR BY ANY
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SUBSEQUENT OMNER OF THE DECEASED PERSONALI TY' S PERSONA AS RECOGNI ZED BY
TH S SECTI ON.

8. THE RI GHTS RECOGNI ZED UNDER THI S SECTI ON ARE EXPRESSLY PROSPECTI VE.
SUCH RIGHTS NMNAY BE PASSED OR ASSI GNED PRI OR TO SUCH DECEASED PERSONAL-
I TY' S DEATH BY MEANS OF ANY CONTRACT OR TRUST I NSTRUMENT, OR SET FORTH
AS A SPECI FI C BEQUEST W TH N A TESTAMENTARY | NSTRUVENT OF THE DECEASED
PERSONALI TY EFFECTI VE AS OF THE DATE OF H'S OR HER DEATH.

9. I'F NO TRANSFER OF SOVE OR ALL OF THE RI GHTS RECOGNI ZED UNDER THI S
SECTION HAS OCCURRED |IN ACCORDANCE WTH SUBDI VISION EIGHT OF TH S
SECTI ON, THEN SUCH RI GHTS SHALL BE DEEMED TO HAVE PASSED | N ACCORDANCE
WTH SECTION 4-1.1 OF THE ESTATES, PONERS AND TRUSTS LAW PROVI DED,
HOANEVER, THAT | F THERE ARE NO SURVI VI NG NATURAL PERSONS TO WHOM SAID
Rl GHTS PASS BY | NTESTATE SUCCESSI ON, THEN SAI D RI GHTS SHALL TERM NATE.

10. THE WRI TTEN CONSENT REQUI RED BY THI S SECTI ON SHALL BE EXERCI SABLE
BY THE PERSON OR PERSONS WHO COLLECTI VELY OMN MORE THAN FI FTY PERCENT OF
THE RIGHTS I N THE DECEASED PERSONALITY'S PERSONA |IN ACCORDANCE WTH
SUBDI VI SION  EIGHT OR NINE OF THI S SECTI ON AND WHO HAVE REGQ STERED THEI R
CLAIM OF RI GHTS PURSUANT TO SUBDI VI SI ON TWELVE OF THI' S SECTI ON. RELI ANCE
UPON SUCH WRI TTEN CONSENT PROVI DED BY THOSE WHO HAVE REG STERED A CLAI M
OF RIGHTS UNDER SUBDI VI SI ON TWELVE OF THI S SECTI ON SHALL BE A COWPLETE
DEFENSE | N ANY ACTI ON BROUGHT UNDER THI' S SECTI ON.

11. THE REMEDI ES FOR ANY VI OLATION OF THI S SECTI ON SHALL BE LI M TED TO
THOSE SPECI FI ED I N SECTI ON FI FTY-ONE OF THI S ARTI CLE, AND THE EXCEPTI ONS
TO LI ABI LI TY SPECI FI ED I N SECTION FI FTY-ONE OF TH S ARTI CLE SHALL LI KE-
W SE BE APPLI CABLE TO ANY ASSERTED VI OLATION OF TH S SECTI ON.

12. NO SUCCESSOR I N I NTEREST TO THE RI GHTS OF A DECEASED PERSONAL| TY
UNDER THI S SECTI ON OR A LI CENSEE THEREOF MAY FILE A CLAIM OR SEEK ANY
REMEDY WHATSOEVER FOR A USE PROHI BI TED BY THI S SECTI ON THAT COMVENCED
BEFORE EI THER THE EFFECTI VE DATE OF TH S SECTI ON OR BEFORE THE SUCCESSOR
I N I NTEREST OR LI CENSEE REG STERS A CLAIM OF THE RIGHTS UNDER THI S
SUBDI VI SION AND THE SECRETARY OF STATE POSTS THE REG STRY UNDER THI S
SUBDI VI SI ON.  ANY PERSON OR PERSONS CLAIM NG TO BE A SUCCESSCR IN | NTER-
EST UNDER THIS SECTION MJST OM OR COLLECTI VELY OMN MORE THAN FI FTY
PERCENT OF THE RI GHTS I N THE DECEASED PERSONALI TY'S PERSONA | N ACCORD-
ANCE W TH SUBDI VI SI ON SEVEN, EIGHT OR NINE OF THI S SECTI ON, OR A LI CEN-
SEE THEREOF, AND MUST FI RST REA STER W THI N ONE YEAR OF THE DEATH OF THE
DECEASED PERSONALITY A VERI FI ED CLAIM W TH THE SECRETARY OF STATE OF THE
STATE OF NEW YORK ON A FORM PRESCRI BED BY SUCH SECRETARY, WH CH SHALL
I NCLUDE THE NAME AND DATE OF DEATH OF THE DECEASED PERSONALI TY, THE
NAVES AND ADDRESSES OF THE CLAI MANTS, THE BASIS O THE CLAIM AND THE
RI GATS CLAI MED. AS SOON AS SHALL BE PRACTI CABLE, THE SECRETARY OF STATE
SHALL CREATE A SYSTEM VH CH ALLOW5, UPON RECEI PT AND AFTER FI LI NG OF ANY
DOCUMENT UNDER THI' S SECTI ON, SUCH SECRETARY TO POST THE DOCUMENT  ALONG
W TH THE ENTI RE REGA STRY OF PERSONS CLAI M NG TO BE A SUCCESSOR | N | NTER-
EST TO THE RIGHIS OF A DECEASED PERSONALI TY OR A REGQ STERED LI CENSEE
UNDER THI S SECTI ON UPON THE DEPARTMENT OF STATE WEBSI TE, PROVI DED THAT
INSTEAD OF THE NAME AND ADDRESS OF THE CLAI MANT, THE CLAI MANT NAY
REQUEST THAT THE CONTACT LI STED ON THE WEBSI TE BE THE DESI GNATED REPRE-
SENTATI VE OR AGENT. CLAI M5 REQ STERED UNDER THI' S SUBDI VI SI ON SHALL BE
PUBLI C RECORDS. THE COST FOR FI LI NG SHALL BE ONE HUNDRED DOLLARS. THE
SECRETARY OF STATE SHALL PROMJULGATE REGULATI ONS FOR CARRYI NG QUT THE
PROVI SIONS OF THI' S SUBDI VI SI ON.

13. ANY ACTION TO ENFORCE THI S SECTI ON SHALL BE SUBJECT TO THE ONE
YEAR LIMTATION PERICD SET FORTH I N SUBDI VI SI ON THREE OF SECTI ON TWO
HUNDRED FI FTEEN OF THE CI VIL PRACTI CE LAW AND RULES.
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S 2. If any clause, sentence, paragraph, section or part of this act
shall be adjudged by any court of conpetent jurisdiction to be invalid,
such judgment shall not affect, inpair or invalidate the remai nder ther-
eof, but shall be confined in its operation to the clause, sentence,
par agr aph, section or part thereof directly involved in the controversy
i n which such judgnent shall have been rendered.

S 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw.



