Co~NOoOUI~,WNE

STATE OF NEW YORK

2270
2011- 2012 Regul ar Sessi ons
I N SENATE
January 18, 2011

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law, in relation to requiring that indeterm -
nat e sentences run consecutively with all other terns unless the court
orders concurrent sentences and to repeal certain provisions of such
|l aw rel ating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 70.25 of the penal |aw, as anmended
by chapter 372 of the laws of 1981 and paragraph (a) as anmended by chap-
ter 3 of the laws of 1995, is anended to read as foll ows:

1. [Except as provided in subdivisions two, two-a and five of this
section, when] WHEN multiple sentences of inprisonnent are inposed on a
person at the same tine, or when a person who is subject to any undi sc-
harged term of inprisonnment inposed at a previous time by a court of
this state is sentenced to an additional termof inprisonnent, the
sentence or sentences inposed by the court shall run either concurrently
or consecutively with respect to each other and the undi scharged term or
terns in such manner as the court directs at the time of sentence. |If
the court does not specify the manner in which a sentence inposed by it
is to run, the sentence shall run as foll ows:

(a) An indeterm nate or determ nate sentence shall run [concurrently]
CONSECUTI VELY with all other terms; [and] PROVI DED, HONEVER, THAT THE
COURT MAY, | N THE I NTEREST OF JUSTI CE, ORDER A SENTENCE TO RUN CONCUR-
RENTLY |F I T FINDS M TI GATI NG Cl RCUMSTANCES THAT BEAR DI RECTLY UPON THE
MANNER | N WHI CH THE CRI ME WAS COW TTED. THE DEFENDANT AND THE DI STRI CT
ATTORNEY SHALL HAVE AN OPPORTUNITY TO PRESENT RELEVANT | NFORMATI ON TO
ASSI ST THE COURT I N MAKI NG | TS DETERM NATI ON AND THE COURT MAY, IN ITS
DI SCRETI ON, CONDUCT A HEARING W TH RESPECT TO ANY | SSUE BEARI NG UPON
SUCH DETERM NATI ON. | F THE COURT DETERM NES THAT CONSECUTI VE SENTENCES

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SHOULD NOT BE ORDERED, | T SHALL MAKE A STATEMENT ON THE RECORD OF THE
FACTS AND Cl RCUMSTANCES UPON WHI CH SUCH DETERM NATI ON | S BASED:

(b) A definite sentence shall run concurrently with any sentence
i nposed at the sanme tine and shall be consecutive to any other term

S 2. Paragraph (a) of subdivision 1 of section 70.25 of the penal |aw,
as anmended by chapter 372 of the laws of 1981, is anmended to read as
fol | ows:

(a) An indeterm nate sentence shall run [concurrently] CONSECUTI VELY
with all other terms; [and] PROVI DED, HOMNEVER, THAT THE COURT MAY, I[N
THE |INTEREST OF JUSTICE, ORDER A SENTENCE TO RUN CONCURRENTLY IF IT
FI NDS M Tl GATI NG Cl RCUMSTANCES THAT BEAR DI RECTLY UPON THE MANNER I N
VWH CH THE CRIME WAS COW TTED. THE DEFENDANT AND THE DI STRI CT ATTORNEY
SHALL HAVE AN OPPORTUNI TY TO PRESENT RELEVANT | NFORMATI ON TO ASSI ST THE
COURT | N MAKING | TS DETERM NATI ON AND THE COURT MAY, IN I TS DI SCRETI ON,
CONDUCT A HEARI NG W TH RESPECT TO ANY | SSUE BEARI NG UPON SUCH DETERM -
NATI ON. | F THE COURT DETERM NES THAT CONSECUTI VE SENTENCES SHOULD NOT BE
ORDERED, |IT SHALL MAKE A STATEMENT ON THE RECORD OF THE FACTS AND
Cl RCUMBTANCES UPON WHI CH SUCH DETERM NATI ON | S BASED

S 3. Subdivisions 2-a, 2-b, 2-c, 2-d and 5 of section 70.25 of the
penal | aw are REPEALED

S 4. Section 70.35 of the penal |aw, as anmended by chapter 3 of the
| aws of 1995, is anended to read as foll ows:

S 70.35 Merger of certain definite and indeterminate or deternm nate
sent ences.

The service of an indeterm nate or determ nate sentence of inprison-
ment shall satisfy any definite sentence of inprisonnment inposed on a
person for an offense commtted prior to the tine the indeterm nate or
deterni nate sentence was i nposed[, except as provided in paragraph (b)
of subdivision five of section 70.25 of this article]. A person who is
serving a definite sentence at the tinme an indeterm nate or determ nate
sentence is inposed shall be delivered to the custody of the state
department of correctional services to comence service of the indeter-
m nate or determ nate sentence i mMmedi ately [unless the person is serving
a definite sentence pursuant to paragraph (b) of subdivision five of
section 70.25 of this article]. |In any case where the indeterm nate or
deternminate sentence is revoked or vacated, the person shall receive
credit against the definite sentence for each day spent in the custody
of the state departnment of correctional services.

S 5. Section 70.35 of the penal |aw, as anended by chapter 527 of the
| aws of 1989, is anended to read as foll ows:

S 70.35 Merger of certain definite and i ndeterm nate sentences.

The service of an indeterm nate sentence of inprisonnent shall satisfy
any definite sentence of inprisonnment inposed on a person for an offense
committed prior to the tine the indetermnate sentence was i nposed[,
except as provided in paragraph (b) of subdivision five of section 70.25
of this article]. A person who is serving a definite sentence at the
time an indeterm nate sentence is inposed shall be delivered to the
custody of the state departnent of correctional services to conmence
service of the indeterm nate sentence imedi ately [unl ess the person is
serving a definite sentence pursuant to paragraph (b) of subdivision
five of section 70.25 of this article]. 1In any case where the indeter-
mnate sentence is revoked or vacated, the person shall receive credit
agai nst the definite sentence for each day spent in the custody of the
state departnent of correctional services.

S 6. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a |aw and shall apply only to
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sentences inposed on or after such date provided, however, that the
anmendnents to paragraph (a) of subdivision 1 of section 70.25 of the
penal | aw nade by section one of this act shall be subject to the expi-
ration and reversion of such paragraph pursuant to section 74 of chapter
3 of the laws of 1995, as anended, when upon such date the provisions of
section two of this act shall take effect and provided further that the
amendnents to section 70.35 of the penal |law nmade by section four of
this act shall be subject to the expiration and reversion of such
section pursuant to section 74 of chapter 3 of the laws of 1995, as
anmended, when upon such date the provisions of section five of this act
shal | take effect.



