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STATE OF NEW YORK

1595
2011- 2012 Regul ar Sessi ons
I N SENATE
January 10, 2011

Introduced by Sen. MONTGOMERY -- read twi ce and ordered printed, and
when printed to be conmtted to the Cormittee on Environnental Conser-
vati on

AN ACT to anend the environnental conservation law, in relation to envi-
ronnental inpact statenents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions 6, 7 and 8 of section 8-0105 of the environ-
mental conservation | aw, as anended by chapter 228 of the laws of 1976,
are amended to read as foll ows:

6. "Environnent OR ENVI RONMENTAL" means the physical conditions which
will be affected by a proposed action, including land, air, water,
mnerals, flora, fauna, noise, objects of historic or aesthetic signif-
i cance, existing patterns of population concentration, distribution, or
growt h, and existing community or nei ghborhood character. "ENVI RONVENT"
AND " ENVI RONMVENTAL" SHALL | NCLUDE THE SOCI AL, ECONOM C, AND | NFRASTRUC-
TURAL | MPACTS ON THE PHYSI CAL CONDI TI ONS AFFECTED BY A PROPCSED ACTI ON
OR ACTIONS. "ENVI RONMVENT" AND "ENVI RONMENTAL" SHALL ENCOVPASS ADVERSE,
BENEFI CI AL AND CUMULATI VE | MPACTS TO HUMAN HEALTH, LAND, AIR, SUNLI GHT
AND PATTERN, M NERALS, FLORA, FAUNA, WATER, NATURAL HABI TATS, WETLANDS,
FLOODPLAI NS, WATERSHED, SEWERAGE SYSTEMS, NO SE, EXI STI NG AND | MPENDI NG
POPULATI ON  CONCENTRATIONS AND GROMH PATTERNS, EXI STING COWMUNI TY OR
NEI GHBORHOOD CHARACTER, NEI GHBORHOOD AMENI TI ES, POLI CE AND FI RE DEPART-
MENTS, HOSPI TALS, ELEMENTARY AND SECONDARY SCHOOLS, PUBLIC TRANSIT
SYSTEMS, ROADS AND ROADWAY PATTERNS, PUBLI C PARKI NG, PARKS AND PUBLIC
RECREATI ONAL  FACI LI TIES, AND RESOURCES OF AGRI CULTURAL, HI STORI C LAND-
MARK AND AESTHETI C SI GNI FI CANCE.

7. "DRAFT ENVI RONMENTAL | MPACT STATEMENT" MEANS A DETAI LED PRELI M NARY
REPORT TO BE PREPARED AT THE | NCEPTI ON OF PROPOSED ACTI ONS THAT DELI NE-
ATES THE ENVI RONVENTAL | MPACT PROPOSED ACTI ONS W LL HAVE ON THE SPECI FI C
LOCATION AND WTHIN A ONE-HALF MLE RADIUS AROUND THE LOCATI ON OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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PROPCSED ACTI ONS; TO | NFORM THE PUBLIC AND OTHER PUBLIC AGENCIES AS
EARLY AS POCSSI BLE ABOUT PROPOSED ACTI ONS THAT MAY S| GNI FI CANTLY AFFECT
THE QUALITY OF THE ENVI RONMENT; AND TO SOLICIT COMWENTS VWHI CH WLL
ASSI ST THE AGENCY IN THE DECI SI ON MAKI NG PROCESS | N DETERM NI NG THE
ENVI RONVENTAL CONSEQUENCES OF THE PROPOSED ACTI ON. THE DRAFT STATEMENT
SHALL RESEMBLE | N FORM AND CONTENT THE ENVI RONMVENTAL | MPACT STATEMENT TO
BE PREPARED AFTER COWMENTS HAVE BEEN RECEI VED AND CONSI DERED PURSUANT TO
SUBDI VISION TWDO OF SECTION 8-0109 OF TH S ARTI CLE; HOWEVER, THE LENGTH
AND DETAIL OF THE DRAFT ENVI RONMENTAL STATEMENT SHALL REFLECT THE
PRELI M NARY NATURE OF THE PROPCSAL AND THE EARLY STAGE AT WHICH IT IS
PREPARED,

8. "ENVI RONVENTAL ASSESSMENT REPORT" MEANS A FORM COWLETED BY AN
APPLI CANT TO ASSI ST AN AGENCY | N DETERM NI NG THE ENVI RONMENTAL Sl GNI F-
| CANCE OF A PROPOSED ACTI ON AND SHALL CONTAIN ENOUGH | NFORMATION TO
DESCRIBE THE PROPOSED ACTION, | TS LOCATI ON, PURPOSE AND THE POTENTI AL
| MPACT ON THE ENVI RONMENT AT THE SPECI FI C LOCATI ON AND W THI N A ONE- HALF
M LE RADI US AROUND THE LOCATI ON OF THE PROPOSED ACTI ON

9. "[Environnental] FINAL ENVI RONVENTAL inpact statement” neans a
detailed statenment setting forth the matters specified in [section
8-0109 of this article] SUBDI VISION SEVEN OF THIS SECTION. It includes
any comments on a draft environnental statenent which are received
pursuant to section 8-0109 of this article, and the agency's response to
such comments, to the extent that such comments raise issues not
adequately resolved in the draft environnental statenent.

[8. "Draft environmental inpact statenent” neans a prelimnary state-
ment prepared pursuant to section 8-0109 of this article.]

S 2. Section 8-0109 of the environnental conservation |law, as anended
by chapter 252 of the laws of 1977, subdivisions 2 and 4 as anended and
subdi vision 9 as added by chapter 219 of the |aws of 1990, paragraph (h)
of subdivision 2 as anended by chapter 519 of the laws of 1992, para-
graph (i) of subdivision 2 as added by chapter 182 of the |laws of 1990,
paragraph (i) of subdivision 2 and the fourth undesi gnated paragraph of
subdivision 4 as anmended by chapter 238 of the laws of 1991, the fifth
undesi gnat ed par agraph of subdivision 4 and subdivision 6 as amended by
chapter 641 of the | aws of 2005, the opening paragraph of subdivision 5
as anmended by chapter 749 of the laws of 1991 and subdivision 7 as
anended by chapter 336 of the laws of 1987, is anmended to read as
fol | ows:

S 8-0109. Preparation of DRAFT AND FI NAL environmental inpact statenent.

1. Agencies shall use all practicable neans to realize the policies
and goals set forth in this article, and shall act and choose alterna-
tives which, consistent with ENVI RONMENTAL, social, economc, | NFRAS-
TRUCTURAL and other essential considerations, to the maxi num extent
practicable, mnimze or avoid adverse [environnental] effects, includ-
ing effects revealed in the DRAFT AND FI NAL environmental inpact state-
ment process.

2. Al agencies (or applicant as hereinafter provided) shall prepare,
or cause to be prepared by contract or otherwi se [an] A DRAFT AND FI NAL
envi ronnental inpact statement on any action they propose or approve
which may OR SHALL have a significant effect on the environnment. Such a
statenent shall include a detailed statenent setting forth the follow
i ng

(a) a description of +the proposed action and its environmental
setting;

(b) the SHORT- TERM AND LONG TERM environnental inpact of the proposed
action [including short-termand |ong-termeffects] AND THE | MPACT W TH
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IN AN AREA | NCLUDI NG BUT NOT LIMTED TO, A ONE-HALF M LE RADI US AROUND
THE LOCATI ON OF THE PROPOSED ACTI ON

(c) any adverse environnental effects which cannot be avoi ded shoul d
t he proposal be inpl enented;

(d) alternatives to the proposed action;

(e) any irreversible and irretrievable commtnments of resources which
woul d be involved in the proposed action should it be inplenented;

(f) mtigation nmeasures proposed to mnimze the environnmental inpact;

(g) the growt h-induci ng aspects of the proposed action, where applica-
bl e and significant;

(h) effects of the proposed action on the use and conservation of
energy resources, where applicable and significant, provided that in the
case of an electric generating facility, the statenment shall include a
denonstration that the facility will satisfy electric generating capaci -
ty needs or other electric systens needs in a manner reasonably consi st-
ent with the nost recent state energy plan;

(i) effects of proposed action on solid waste managenent where appli -
cabl e and significant. THE STATEMENT SHALL | NCLUDE A DEMONSTRATI ON THAT
SOLID WASTE DI SPCSAL FACI LI TIES MEET OR EXCEED THE CAPACI TY NECESSARY
FOR THE PROPCSED ACTI ON AND I N A MANNER CONSI STENT WTH SOUND, COWPRE-
HENSI VE SOLI D WASTE MANAGEMENT PLANNI NG [ and

(i)] (J) effects of any proposed action on, and its consistency wth,
t he conprehensi ve managenent plan of the speC|aI groundwat er protection
area program as inplenented by the conm ssioner pursuant to article
fifty-five of this chapter; [and

(j)] (K) EFFECTS OF ANY PROPCSED ACTI ON ON, AND I TS CONSI STENCY W TH
A MUNI Cl PALI TY' S COVPREHENSI VE PLAN; AND

(L) such other information consistent with the purposes of this arti-
cle as nmay be prescribed in guidelines issued by the comm ssioner pursu-
ant to section 8-0113 of this [chapter] ARTICLE

[ Such a statenment shall also include copies or a summary of the
substantive conments received by the agency pursuant to subdivision four
of this section, and the agency response to such conments. The purpose
of an environmental inpact statenent is to provide detailed information
about the effect which a proposed action is likely to have on the envi -
ronnment, to list ways in which any adverse effects of such an action
m ght be mnimzed, and to suggest alternatives to such an action so as
to formthe basis for a decision whether or not to undertake or approve
such action. Such statenent should be clearly witten in a concise
manner capabl e of being read and understood by the public, should dea
with the specific significant environnental inpacts which can be reason-
ably anticipated and should not contain nore detail than is appropriate
consi dering the nature and nagnitude of the proposed action and the
significance of its potential inpacts.]

3. An agency nmmy require an applicant to submt an environnental
ASSESSMENT report to assist the agency in carrying out its responsibil-
ities, including the initial determnation and, (where the applicant
does not prepare the DRAFT environnental inpact statenent), t he prepara-
tion of [an] THE DRAFT environnental inpact statement under this arti-
cle. The agency may request such other information froman applicant
necessary for the review of environnental inpacts. Notw thstanding any
use of outside resources or work, agencies shall make their own inde-
pendent judgrment of the scope, contents and adequacy of [an] THE DRAFT
envi ronnent al i npact statenent.

(A) THE PURPOSE OF A DRAFT ENVI RONVENTAL STATEMENT |I'S TO RELATE ENVI -
RONMVENTAL | MPACTS OF THE PROPOSED ACTI ONS AT THE | NCEPTI ON OF THE PLAN
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NI NG PROCESS, TO | NFORM THE PUBLI C AND OTHER PUBLI C AGENCI ES AS EARLY AS
PCSSI BLE ABOUT PROPOSED ACTI ONS THAT MAY SI GNI FI CANTLY AFFECT THE QUALI -
TY OF THE ENVI RONMENT AS DEFI NED I N SECTI ON 8-0105 OF TH S ARTI CLE, AND
TO SOLIC T COMENTS WH CH W LL ASSI ST THE AGENCY I N THE DECI SI ON MAKI NG
PROCESS | N DETERM NI NG THE ENVI RONMENTAL CONSEQUENCES OF THE PROPOSED
ACTI ON.

(B) THE PURPOSE OF AN ENVI RONMENTAL | MPACT STATEMENT IS TO PROVI DE
DETAI LED | NFORVATI ON ABOUT THE EFFECT WHI CH A PROPOSED ACTION IS LI KELY
TO HAVE ON THE ENVI RONMENT, TO LI ST WAYS I N VWH CH ANY ADVERSE EFFECTS OF
SUCH AN ACTION M GHT BE M NIM ZED, AND TO SUGGEST ALTERNATI VES TO SUCH
AN ACTION SO AS TO FORM THE BASIS FOR A DECISION WHETHER OR NOT' TO
UNDERTAKE OR APPROVE SUCH ACTI ON. SUCH STATEMENT SHOULD BE CLEARLY WRI T-
TEN IN A CONCISE NMANNER CAPABLE OF BEI NG READ AND UNDERSTOOD BY THE
PUBLI C, SHOULD DEAL W TH THE SPECI FI C SI GNI FI CANT ENVI RONVENTAL | MPACTS
VWH CH CAN BE REASONABLY ANTI Cl PATED AND SHOULD NOT CONTAI N MCRE DETAI L
THAN | S APPROPRI ATE CONSI DERI NG THE NATURE AND MAGNI TUDE OF THE PROPOSED
ACTI ON AND THE SI GNI FI CANCE OF | TS POTENTI AL | MPACTS. SUCH A STATEMENT
SHALL ALSO |INCLUDE COPIES OR A SUWARY OF THE SUBSTANTI VE COMVENTS
RECEI VED BY THE AGENCY PURSUANT TO SUBDI VI SION TWO OF THI S SECTI ON, AND
THE AGENCY RESPONSE TO SUCH COMMENTS.

(1) AN ENVI RONMENTAL | MPACT STATEMENT SHALL BE PREPARED FOR ANY ACTI ON
FOUND TO HAVE A SI GNI FI CANT | MPACT ON THE SPECI AL GROUNDWATER PROTECTI ON
AREA, AS DEFINED |IN SECTION 55-0107 OF TH S CHAPTER SUCH STATEMENT
SHALL MEET THE REQUI REMENTS OF THE MOST DETAILED ENVI RONVENTAL | MPACT
STATEMENT REQUIRED BY TH' S SECTION OR BY ANY SUCH RULE OR REGULATI ON
PROMULGATED PURSUANT TO THI S SECTI ON.

(1'l') FOR ANY ACTI ON FOR WHI CH THE AGENCY DETERM NES THAT SUCH STATE-
MENT |'S NOT REQUI RED AND VWH CH WOULD TAKE PLACE I N A SPECI AL GROUNDWATER
PROTECTI ON AREA, AS DEFINED |IN SECTION 55-0107 OF TH S CHAPTER, THE
AGENCY SHALL SHOW HOW SUCH ACTI ON WOULD OR WOULD NOT BE CONSI STENT W TH
THE COMPREHENSI VE MANAGEMENT PLAN OF THE SPECI AL GROUNDWATER PROTECTI ON
PROGRAM AS | MPLEMENTED BY THE COW SSI ONER PURSUANT TO  ARTICLE
FIFTY-FI VE OF TH S CHAPTER

(© THE DRAFT STATEMENT SHOULD RESEMBLE I N FORM AND CONTENT THE FI NAL
ENVI RONVENTAL | MPACT STATEMENT TO BE PREPARED AFTER COMVENTS HAVE BEEN
RECEI VED AND CONSI DERED PURSUANT TO SUBDI VI SION TWO OF THI S SECTI ON;
HOANEVER, THE LENGIH AND DETAIL OF THE DRAFT ENVI RONVENTAL STATEMENT
SHALL REFLECT THE PRELI M NARY NATURE OF THE PROPCSAL AND THE EARLY STAGE
AT VHHCH I T | S PREPARED.

(D) THE DRAFT STATEMENT SHALL BE FI LED W TH THE DEPARTMENT OR OTHER
DESI GNATED AGENCI ES AND SHALL BE Cl RCULATED TO FEDERAL, STATE, REG ONAL
AND LOCAL AGENCIES HAVING AN | NTEREST I N THE PROPOSED ACTI ON AND TO
| NTERESTED MEMBERS OF THE PUBLI C FOR COMMVENT, AS MAY BE PRESCRI BED BY
THE COW SSI ONER PURSUANT TO SECTI ON 8-0113 OF THI S ARTI CLE.

(E) IN ADDITION, UNLESS | MPRACTI CABLE, THE DRAFT STATEMENT SHALL BE
PCSTED ON A PUBLI CLY- AVAI LABLE | NTERNET WEBSI TE. THE WEBSI TE POSTI NG OF
SUCH DRAFT STATEMENT MAY BE DI SCONTI NUED WHEN THE ENVI RONMENTAL | MPACT
STATEMENT | S POSTED PURSUANT TO PARAGRAPH (F) OF THI' S SUBDI VI SI ON.

(F) TO THE EXTENT AS MAY BE PRESCRI BED BY THE COWM SSI ONER PURSUANT TO
SECTI ON 8-0113 OF TH'S ARTICLE, THE ENVI RONVENTAL | MPACT STATEMENT
PREPARED PURSUANT TO SUBDI VI SION TWO OF THI S SECTI ON TOGETHER W TH THE
COMVENTS OF PUBLI C AND FEDERAL AGENCI ES AND MEMBERS OF THE PUBLI C, SHALL
BE FILED WTH THE COW SSI ONER, MADE AVAILABLE TO THE PUBLIC, AND,
UNLESS | MPRACTI CABLE, POSTED ON A PUBLI CLY- AVAI LABLE | NTERNET WVEBSI TE
PRI OR TO ACTI NG ON THE PROPCSAL VHICH | S THE SUBJECT OF THE ENVI RON
MENTAL | MPACT STATEMENT. THE WEBSI TE POSTI NG OF SUCH STATEMENT MAY BE
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DI SCONTI NUED ONE YEAR AFTER ALL NECESSARY PERM TS HAVE BEEN | SSUED BY
THE FEDERAL, STATE AND LOCAL GOVERNMENTS

4. As early as possible in the fornulation of a proposal for an
action, the responsible agency shall nmke an initial determnation
whet her an environnmental inpact statenent [need] |S NEEDED TO be
prepared for the action. Wen an action is to be carried out or approved
by two or nore agencies, such determ nation shall be nade as early as
possi bl e after the designation of the | ead agency.

[Wth respect to actions involving the issuance to an applicant of a
permt or other entitlenment, the agency shall notify the applicant in
witing of 1its initial determ nation specifying therein the basis for
such deternmination. Notice of the initial determnation along wth
appropriate supporting findings on agency actions shall be kept on file
in the main office of the agency for public inspection.]

(1) If the agency determ nes that such statement is required, the
agency or the applicant at 1its option shall prepare or cause to be
prepared a draft environnmental inpact statenment. If the applicant does
not exercise the option to prepare such statenment, the agency shal
prepare it, cause it to be prepared, or termnate its review of the
proposed action. Such statenent shall describe the proposed action and
reasonabl e alternatives to the action, and briefly discuss, on the basis
of information then available, the renmaining items required to be
submtted by subdivision two of this section. [The purpose of a draft
environmental statement is to relate environnental considerations to the
i nception of the planning process, to informthe public and other public
agencies as early as possi bl e about proposed actions that nay signif-
icantly affect the quality of the environnment, and to solicit comments
which will assist the agency in the decision nmaking process in deternin-
ing the environnmental consequences of the proposed action. The draft
statenment should resenble in formand content the environnmental inpact
statenment to be prepared after comments have been received and consid-
ered pursuant to subdivision two of this section; however, the length
and detail of the draft environmental statenent will necessarily reflect
the prelimnary nature of the proposal and the early stage at which it
i s prepared.

For any action for which the agency determ nes that such statenment is
not required and which would take place in a special groundwater
protection area, as defined in section 55-0107 of this chapter, the
agency shall show how such action would or would not be consistent wth
the conprehensive nanagenent plan of the special groundwater protection
program as inplenmented by the conm ssioner pursuant to article fifty-
five of this chapter

The draft statenent shall be filed with the departnent or other desig-
nated agencies and shall be circulated to federal, state, regi onal and
| ocal agencies having an interest in the proposed action and to inter-
ested nenbers of the public for conment, as may be prescribed by the
commi ssi oner pursuant to section 8-0113. In addition, unless inpractica-
ble, the draft statenent shall be posted on a publicly-available Inter-
net website. The website posting of such draft statenent may be di scon-
ti nued when the environnental inpact statenment is posted pursuant to
subdi vi sion six of this section.

5.1 (Il) After the filing of a draft environnental inpact statenent
t he agency shall determ ne whether or not to conduct a public hearing on
the environnental inpact of the proposed action. If the agency deter-
mnes to hold such a hearing, it shall commence the hearing within sixty
days of the filing and, unless the proposed action is wthdrawn from
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consi deration, shall prepare the environnental inpact statenent wthin
forty-five days after the <close of the hearing, except as otherw se
provi ded. The need for such a hearing shall be determned in accordance
wi th procedures adopted by the agency pursuant to section 8-0113 of this
article. If no hearing is held, the agency shall prepare and nmake avail -
able the FINAL environnental inpact statement within sixty days after
the filing of the draft, except as otherw se provided.

5. Notwithstanding the specified tine periods established by this
article, an agency shall vary the tines so established herein for prepa-
ration, review and public hearings to coordinate the environnental
review process with other procedures relating to review and approval of
an action. [An application for a permt or authorization for an action
upon which a draft environnmental inpact statenent is determned to be
required shall not be conplete until such draft statenent has been filed
and accepted by the agency as satisfactory wth respect to scope,
content and adequacy for purposes of paragraph four of this section.]

6. Conmenci ng upon such acceptance, the environnental inpact statenent
process shall run concurrently with other procedures relating to the
revi ew and approval of the action so long as reasonable tinme is provided
for preparation, review and public hearings with respect to the draft
envi ronnent al i npact statenent.

[6. To the extent as may be prescribed by the comm ssioner pursuant to
section 8-0113, the environnmental inpact statenment prepared pursuant to
subdi vision two of this section together with the coments of public and
federal agencies and nenbers of the public, shall be filed with the
commi ssi oner, nade available to the public, and, unless inpracticable,
posted on a publicly-available Internet website prior to acting on the
proposal which is the subject of the environnental inpact statenment. The
website posting of such statement may be di sconti nued one year after al
necessary permts have been issued by the federal, state and |oca
gover nment s. ]

7. AN APPLICATION FOR A PERM T, ENTI TLEMENT OR AUTHORI ZATI ON FOR AN
ACTI ON UPON WHI CH A DRAFT ENVI RONMENTAL | MPACT STATEMENT |S DETERM NED
TO BE REQUI RED SHALL NOT BE COVPLETE UNTI L SUCH DRAFT STATEMENT HAS BEEN
FILED AND ACCEPTED BY THE AGENCY AS SATI SFACTORY W TH RESPECT TO SCOPE
CONTENT AND ADEQUACY FOR PURPOSES OF SUBDI VI SION THREE OF THI'S SECTI ON.
THE AGENCY SHALL NOTIFY THE APPLI CANT IN WRITING OF I TS I NI TI AL DETERM -
NATI ON SPECI FYI NG THEREIN THE BASI S FOR SUCH DETERM NATI ON. NOTI CE OF
THE | NI TI AL DETERM NATI ON ALONG W TH APPROPRI ATE SUPPORTI NG FI NDI NGS ON
AGENCY ACTIONS SHALL BE KEPT ON FILE IN THE MAIN OFFI CE OF THE AGENCY
FOR PUBLI C | NSPECTI ON.

8. a. An agency nay charge a fee to an applicant in order to recover
the costs incurred in preparing or causing to be prepared or review ng a
draft environnental inpact statement or [an] A FINAL environnent al
i npact statenment on the action which the applicant requests from the
agency; provided, however, that an applicant nmay not be charged a sepa-
rate fee for both the preparation and review of such statenments. The
technical services of the departnment my be nmade avail able on a fee
basis reflecting the costs thereof, to a requesting agency, which fee or
fees may appropriately be charged by the agency to the applicant under
rul es and regul ations to be issued under section 8-0113.

b. Such rules and regul ations shall require the applicant to rei nburse
the conservation fund, as established pursuant to subdivision (a) of
section eighty-three of the state finance law, in order to recover al
costs incurred in preparing or causing to be prepared or reviewing a
draft environmental inpact statement or [an] A FINAL environnental
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i npact statenent by enployees of the departnent, whose salary and
expenses are paid, in whole or in part, fromthe conservation fund.

[8.] 9. When an agency decides to carry out or approve an action which
has been the subject of [an] THE environnental inpact statenent PROCESS,
it shall make an explicit finding that the requirenents of this section
have been nmet and [that consistent wth social, economc and other
essential considerations], to the maxinmum extent practicable, adverse
envi ronnental [effects] | MPACTS reveal ed in the DRAFT AND FI NAL environ-
nment al inpact statement process will be mninized or avoi ded.

[9. An environnental inpact statenent shall be prepared for any action
found to have a significant inpact on the special groundwater protection
area, as defined in section 55-0107 of this <chapter. Such statenent
shall neet the requirenents of the nost detailed environnmental inpact
statenment required by this section or by any such rule or regulation
pronmul gated pursuant to this section.]

S 3. This act shall take effect on the ninetieth day after it shal
have becone a | aw



