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STATE OF NEW YORK

9047
I N ASSEMBLY
January 17, 2012

Introduced by M of A KOLB -- read once and referred to the Commttee
on Labor

AN ACT to anend the labor law, in relation to unenploynent insurance
experience rating transfer requirenents when a business is acquired by
anot her busi ness

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 4 and subparagraph 1 of paragraph (a) of subdi-
vision 7 of section 581 of the labor |law, subdivision 4 as added by
chapter 645 of the laws of 1951, paragraph (d) of subdivision 4 as added
by chapter 728 of the | aws of 1952, and subpar agraph 1 of paragraph (a)
of subdivision 7 as added by chapter 391 of the laws of 2005, are
amended to read as foll ows:

4. Transfers of accounts. (a) Were an enpl oyer subsequent to July
first, nineteen hundred fifty-one, transfers his or its organization,
trade or business in whole or in part, the transferee [shall] MAY ELECT
TO take over and continue the enployer's account, including its balance
and all other aspects of its experience under this article, in propor-
tion to the payroll or enployees assignable to the transferred or gani za-
tion, trade or business determ ned for the purpose of this article by
the comm ssioner. The account taken over by the transferee shall remain
chargeable with respect to benefits based on enploynent in the trans-
ferred organi zati on, trade or business, and all such enpl oynent shall be
deened enpl oynent performed for the transferee.

(b) [The] IN THE EVENT OF A TRANSFER THE rate of contribution applica-
ble to the accounts of the transferee and the transferring enployer with
respect to the calendar year in which the transfer occurred shall be
respectively determ ned or redeterm ned as of the conputation date in
the precedi ng cal endar year, and such rates shall apply fromthe date of
the transfer to the end of the calendar year in which the transfer
occurred. The rate of contribution applicable to the accounts of the
transferee and the transferring enployer with respect to the cal endar
year follow ng the cal endar year in which the transfer occurred shall be
respectively determ ned or redeterm ned as of the conputation date in
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t he same calendar year. The conm ssioner shall allocate to the
transferee's account for each period in question the proportion of the
transferring enployer's payroll, which the comm ssioner deternmines to be

properly assignable to the organization, trade or business transferred.

(c) [No transfer shall be deenmed to have occurred if the conm ssioner
on his own notion or on application of any interested party finds that
all of the follow ng conditions exist:

(1) the transferee has not assumed any of the transferring enpl oyer's
obl i gations, and

(2) the transferee has not acquired any of the transferring enpl oyer's
good will, and

(3) the transferee has not continued or resuned the business of the
transferring enployer either in the sanme establishnent or el sewhere, and

(4) the transferee has not enployed substantially the sanme enpl oyees
as those the transferring enployer had enployed in connection wth the
organi zation, trade, business, or part thereof transferred.

(d) No transfer shall be deenmed to have occurred unless either the
transferring enployer or the transferee has given notice of the transfer
to the comm ssioner prior to the termnation of the calendar vyear
foll owi ng the cal endar year in which the transfer occurred]

THE COW SSI ONER SHALL PRESCRI BE THE FORM BY WHI CH AN ELECTI ON MAY BE
MADE UNDER THI' S SUBDI VI SI ON AND SHALL PROMULGATE THE RULES AND REGJ
LATI ONS NECESSARY IN CARRYING OUT THE PROVI SIONS OF THI S SUBDI VI SI ON
PROVI DED THAT:

(1) AN ELECTI ON MADE UNDER THI' S SUBDI VI SI ON MUST BE MADE W THI N THI RTY
DAYS OF THE TRANSFER OF AN ORGANI ZATI ON, TRADE OR BUSI NESS; AND

(2) IN THE ABSENCE OF AN ELECTION MADE UNDER THI'S SUBDI VISION THE
TRANSFEREE SHALL NOT TAKE OVER AND CONTI NUE THE EMPLOYER S ACCOUNT,
| NCLUDI NG | TS BALANCE AND ALL OTHER ASPECTS OF | TS EXPERI ENCE UNDER THI S
ARTI CLE, UNLESS SUCH TRANSFER MEETS THE EXPERI ENCE RATING TRANSFER
REQUI REMENTS UNDER SUBDI VI SI ON SEVEN OF THI S SECTI ON

(1) If an enployer transfers its organi zation, trade or business, or a
portion thereof, to another enployer and, at the tine of the transfer,
there is at | east ten percent common ownershi p, nanagenent or control of
the two enpl oyers, then the unenpl oyment experience attributable to the
transferred organization, trade or business shall be transferred to the
enpl oyer to whom such organi zation, trade or business is so transferred.
[In addition to the provisions of this subdivision, the transfer
provi sions of paragraphs (a), (b) and (d) of subdivision four of this
section shall apply to such transfers.] For purposes of this subdivision

"organi zation, trade or business" shall include the enployer's work-
force.
S 2. This act shall take effect on the sixtieth day after it shal

have becone a |l aw and shall apply to transfers taking place on or after
such date.



