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STATE OF NEW YORK

8961
I N ASSEMBLY
January 10, 2012

Introduced by M of A AUBRY -- read once and referred to the Commttee
on Correction

AN ACT to anend the correction law, in relation to expanding prison work
rel ease programeligibility and participation

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 2 of section 851 of the correction |aw, as
anended by chapter 60 of the laws of 1994, the opening paragraph as
anended by chapter 320 of the |aws of 2006, the closing paragraph as
anmended by section 42 of subpart B of part C of chapter 62 of the |aws
of 2011, is anended to read as foll ows:

2. "Eligible inmate" neans: a person confined in an institution who is
eligible for release on parole or who will becone eligible for rel ease
on parole or conditional release within [twd] THREE years. Provided,
however, that a person under sentence for an offense defined in para-
graphs (a) and (b) of subdivision one of section 70.02 of the penal |aw,
where such offense involved the use or threatened use of a deadly weapon
or dangerous instrunment shall not be eligible to participate in a work
rel ease programuntil he or she is eligible for rel ease on parole or who
will be eligible for release on parole or conditional release within
[ei ghteen] THI RTY nonths. Provided, further, however, that a person
under a determinate sentence as a second felony drug offender for a
class B felony offense defined in article two hundred twenty of the
penal law, who was sentenced pursuant to section 70.70 of such | aw,
shall not be eligible to participate in a tenporary release program
until the tinme served wunder inprisonment for his or her determ nate
sentence, including any jail time credited pursuant to the provisions of
article seventy of the penal law, shall be at |east eighteen nonths. In
the case of a person serving an indeterm nate sentence of inprisonnent
i nposed pursuant to the penal law in effect after Septenber one, nine-
teen hundred sixty-seven, for the purposes of this article parole eligi-
bility shall be upon the expiration of the m ninum period of inprison-
ment fixed by the court or where the court has not fixed any period,
after service of the mninmmperiod fixed by the state board of parole.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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[If an inmate is denied rel ease on parole, such inmate shall not be
deened an eligible inmate until he or she is within two years of his or
her next schedul ed appearance before the state parole board.] In any

case where an inmate is denied rel ease on parole while participating in
a tenporary rel ease program the departnment shall review the status of
the inmate to determine if continued placenent in the programis appro-
priate. No person convicted of any escape or abscondi ng of fense defined
in article tw hundred five of +the penal law shall be eligible for
tenporary rel ease. Further, no person under sentence for aggravated
harassnment of an enployee by an inmate as defined in section 240.32 of
the penal law for, any hom cide of fense defined in article one hundred
twenty-five of the penal law, for any sex offense defined in article one
hundred thirty of the penal |law, FOR AN ACT OF TERRORI SM AS DEFI NED I N
ARTI CLE FOUR HUNDRED NI NETY OF THE PENAL LAW FOR AN OFFENSE | NVOLVI NG
THE SEXUAL PERFORMANCE OF A CHI LD AS DEFINED I N ARTI CLE TWDO HUNDRED
SI XTY- THREE OF THE PENAL LAW or for an offense defined in section
255. 25, 255.26 or 255.27 of the penal |aw shall be eligible to partic-
ipate in a work rel ease program as defined in subdivision three of this
section. Nor shall any person under sentence for any sex offense defined
in article one hundred thirty of the penal |aw be eligible to partic-
ipate in a community services program as defined in subdivision five of
this section. [Notw thstanding the foregoing, no person who is an other-
wise eligible inmate who is under sentence for a crine involving: (a)
infliction of serious physical injury upon another as defined in the
penal law or (b) any other offense involving the use or threatened use
of a deadly weapon may participate in a tenporary rel ease program wth-
out the witten approval of the commi ssioner.] The conmm ssioner shal
pronul gate regul ations giving direction to the tenporary rel ease conmit-
tee at each institution in order to aid such coormittees in [carrying out
t hi s mandate] DETERM NI NG WHI CH | NMATES ARE ELI G BLE AND APPROPRI ATE TO
PARTI Cl PATE | N THE TEMPORARY RELEASE PROGRAMS.

The governor[, by executive order,] may NOT | SSUE OR ENFORCE ANY EXEC-
UTIVE ORDER TO exclude or |imt the participation of any class of
[otherwise] eligible inmates fromparticipation in a tenporary release
program Nothing in this paragraph shall be construed to affect [either
the validity of any executive order previously issued limting the
participation of otherwise eligible inmates in such programor] the
authority of the comm ssioner OF THE DEPARTMENT OF CORRECTIONS AND
COMMUNITY SUPERVI SION to inpose appropriate regulations [limting such
partici pati on] FOR DETERM NI NG WHI CH | NMATES ARE ELI G BLE AND APPROPRI -
ATE TO PARTI Cl PATE I N THE TEMPORARY RELEASE PROGRAMS. THE COWM SSI ONER
SHALL PROMULGATE REGULATI ONS G VI NG DI RECTI ON TO DEPARTMENT AND TRANSI -
TIONAL SERVI CES STAFF W TH REGARD TO DEVELOPI NG AND PROVI DI NG PROGRAM
MATI C SUPPORT TO TEMPORARY RELEASE PARTI Cl PANTS WTH EMPHASIS ON THE
FI RST THREE MONTHS OF WORK RELEASE

S 2. Subdivision 2 of section 851 of the correction | aw, as anended by
chapter 447 of +the |aws of 1991, the opening paragraph as anended by
chapter 252 of the |laws of 2005, and the cl osing paragraph as anended by
section 43 of subpart B of part C of chapter 62 of the laws of 2011, is
amended to read as foll ows:

2. "Eligible inmate" neans: a person confined in an institution who is
eligible for release on parole or who will becone eligible for rel ease
on parole or conditional release within [twd] THREE years. Provided,
that a person under a determnate sentence as a second felony drug
of fender for a class B felony offense defined in article two hundred
twenty of the penal |aw, who was sentenced pursuant to section 70.70 of
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such law, shall not be eligible to participate in a tenporary release
programuntil the tine served under inprisonnent for his or her determ -
nate sentence, including any jail time credited pursuant to the
provisions of article seventy of the penal law, shall be at |east eigh-
teen nonths. In the case of a person serving an indeterm nate sentence
of inprisonnent inposed pursuant to the penal lawin effect after
Sept enber one, nineteen hundred sixty-seven, for the purposes of this
article parole eligibility shall be upon the expiration of the m ni num
period of inprisonnent fixed by the court or where the court has not
fixed any period, after service of the m ninmumperiod fixed by the state
board of parole. [If an inmate is denied rel ease on parole, such inmate
shall not be deened an eligible inmate until he or she is wthin two
years of his or her next schedul ed appearance before the state parole
board.] In any case where an innate is denied release on parole while
participating in a tenporary release program the departnent shal
review the status of the inmate to determine if continued placenent in
the program is appropriate. No person convicted of any escape or
abscondi ng of fense defined in article two hundred five of the penal |aw
shall be eligible for tenporary release. FURTHER, NO PERSON UNDER
SENTENCE FOR AGGRAVATED HARASSMENT OF AN EMPLOYEE BY AN |INVATE AS
DEFINED |IN SECTION 240.32 OF THE PENAL LAW FOR, ANY HOM Cl DE OFFENSE
DEFI NED | N ARTI CLE ONE HUNDRED TVENTY- FI VE OF THE PENAL LAW FOR ANY SEX
OFFENSE DEFI NED | N ARTI CLE ONE HUNDRED THI RTY OF THE PENAL LAW FOR AN
ACT OF TERRORI SM AS DEFI NED I N ARTI CLE FOUR HUNDRED NI NETY OF THE PENAL
LAW FOR AN OFFENSE | NVOLVI NG THE SEXUAL PERFORMANCE OF A CHI LD AS
DEFINED |IN ARTICLE TWO HUNDRED S| XTY- THREE OF THE PENAL LAW OR FOR AN
OFFENSE DEFI NED I N SECTI ON 255. 25, 255.26 OR 255.27 OF THE PENAL LAW
SHALL BE ELI G BLE TO PARTI Cl PATE | N A WORK RELEASE PROGRAM AS DEFI NED I N
SUBDI VI SION THREE OF THI'S SECTION. Nor shall any person under sentence
for any sex offense defined in article one hundred thirty of the pena
law be eligible to participate in a community services program as
defined in subdivision five of this section. [Notw thstanding the fore-
going, no person who is an otherwise eligible inmate who is under
sentence for a crinme involving: (a) infliction of serious physical inju-
ry upon another as defined in the penal |law, (b) a sex offense involving
forcible conpulsion, or (c) any other offense involving the use or
t hreatened use of a deadly weapon nmay participate in a tenporary rel ease
program wthout the witten approval of the comm ssioner.] The conmm s-
sioner shall promulgate regulations giving direction to the tenporary
rel ease commttee at each institution in order to aid such conmittees in
[carrying out this mandate] DETERM NI NG WHI CH | NMATES ARE ELI G BLE AND
APPROPRI ATE TO PARTI Cl PATE | N THE TEMPORARY RELEASE PROGRANMES.

The governor[, by executive order,] may NOT | SSUE OR ENFORCE ANY EXEC-
UTI VE ORDER TO exclude or |imt the participation of any class of
[otherwise] eligible inmtes fromparticipation in a tenporary rel ease
program Nothing in this paragraph shall be construed to affect [either
the wvalidity of any executive order previously issued limting the
participation of otherwise eligible inmates in such program or] the
authority of the conm ssioner to inpose appropriate regulations [limt-
i ng such participation] FOR DETERM NI NG WHI CH | NMATES ARE ELI G BLE AND
APPROPRI ATE TO PARTI Cl PATE | N TEMPORARY RELEASE PROGRAMS. THE COW S-
S| ONER SHALL PROMULGATE REGULATI ONS G VI NG DI RECTI ON TO DEPARTMENT AND
TRANSI TI ONAL SERVI CES STAFF W TH REGARD TO DEVELOPI NG AND PROVI DI NG
PROGRAMVATI C SUPPORT TO TEMPORARY RELEASE PARTI Cl PANTS WTH EMPHASI S ON
THE FI RST THREE MONTHS OF WORK RELEASE
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S 3. Subdivision 2 of section 851 of the correction | aw, as added by
chapter 472 of the laws of 1969, is amended to read as foll ows:

2. "Eligible inmate" neans a person confined in an institution where a
wor k rel ease program has been established who is eligible for release on
parole or who wll becone eligible for release on parole within [one
year] THREE YEARS.

S 4. Subdivision 2-a of section 851 of the correction | aw, as added by
chapter 251 of the laws of 2002, is amended to read as foll ows:

2-a. Notwithstandi ng subdivision two of this section, the term"eligi-
ble i nmate" shall also include a person confined in an institution who
is eligible for release on parole or who will becone eligible for
rel ease on parole or conditional release within [two] THREE years, and
who was convicted of a homicide offense as defined in article one
hundred twenty-five of the penal |aw [or an assault offense defined in
article one hundred twenty of the penal |aw,] and who can denobnstrate to
the comm ssioner that: (a) the victimof such homcide or assault was a
menber of the inmate's immediate famly as that term is defined in
section 120.40 of the penal law or had a child in comon with the
inmate; (b) the inmate was subjected to substantial physical, sexual or
psychol ogi cal abuse conmitted by the victimof such hom cide or assault;
and (c) such abuse was a substantial factor in causing the inmate to
commt such honicide or assault. Wth respect to an inmate's claim that
he or she was subjected to substantial physical, sexual or psychol ogica

abuse commtted by the victim such denonstration shall include corrobo-
rative material that may include, but is not Iimted to, witness state-
nments, social services records, hospital records, |law enforcenent

records and a showi ng based in part on docunentati on prepared at or near
the time of the conmssion of the offense or the prosecution thereof
tending to support the inmate's claim Prior to nmaking a determ nation
under this subdivision, the comm ssioner is required to request and take
into consideration the opinion of the district attorney who prosecuted
the underlying honmicide or assault offense and the opinion of the
sentencing court. |If such opinions are received within forty-five days
of the request, the comm ssioner shall take theminto consideration. |If
such opi nions are not so received, the comm ssioner may proceed with the
determ nation. Any action by the conm ssioner pursuant to this subdivi-
sion shall be deened a judicial function and shall not be reviewable in
any court.

S 5. Subdivision 2-b of section 851 of the correction | aw, as added by
chapter 738 of the laws of 2004, is amended to read as foll ows:

2-b. Wen calculating in advance the date on which a person is or wll
be eligible for release on parole or conditional release, for purposes
of determining eligibility for tenporary rel ease or for placenent at an
al cohol and substance abuse treatnent correctional annex, the conm s-
sioner shall consider and include credit for all potential <credits and

reductions including but not |imted to nerit time, ADDI TIONAL MERI T
TI ME and good behavi or all owances. Nothing in this subdivision shall be
interpreted as precluding the consideration and inclusion of credit for
all potential credits and reductions including, but not I|imted to,

merit time, ADDITIONAL MERIT TIME and good behavi or all owances when
cal culating in advance for any other purpose the date on which a person
is or wwll be eligible for rel ease on parole or conditional release.

S 6. This act shall take effect inmediately, provided however, that
t he anendnents to subdivision 2 of section 851 of +the correction |aw
made by section one of this act shall be subject to the expiration and
reversi on of such subdivision and section pursuant to subdivision (c) of
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section 46 of chapter 60 of the |aws of 1994 and section 10 of chapter
339 of the laws of 1972, as anended, when upon such date the provisions
of section two of this act shall take effect; provided further, that the
amendnents to subdivision 2 of section 851 of the correction | aw nade by
section two of this act shall expire on the same date as subdivi sion (c)
of section 46 of chapter 60 of the laws of 1994, section 10 of chapter
339 of the laws of 1972, and section 5 of chapter 554 of the [|aws of
1986, as anended, expire, when upon such date the provisions of section
three of this act shall take effect; provided further that the amend-
ments to subdivisions 2-a and 2-b of section 851 of the correction |aw,
made by sections four and five of this act shall not affect the expira-
tion of such section and shall expire therewth.



