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STATE OF NEW YORK

8801--C
I N ASSEMBLY
( PREFI LED)
January 4, 2012

I ntroduced by M of A N RIVERA, HOOPER, WEPRIN, CASTRO, ORTIZ, CRESPQ,
BOYLAND, P. RIVERA, COOK, RAMOS -- Milti-Sponsored by -- M of A
ARROYO, BRENNAN, DUPREY, FINCH, ROBINSON, SCHI MEL -- read once and
referred to the Conmttee on Consuner Affairs and Protection --
commttee discharged, bill anmended, ordered reprinted as anended and
recommtted to said commttee -- again reported fromsaid comittee
wi th anendnents, ordered reprinted as anended and recommtted to said
commttee -- again reported from said comittee with anendnents,
ordered reprinted as anmended and recommitted to said commttee

AN ACT to anend the general business law, in relation to the price goug-
i ng of nedicine

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
396-rrr to read as foll ows:

S 396-RRR PRICE GOUG NG OF MEDICINE. 1. FOR THE PURPCSES OF THI S
SECTI ON, "DRUG SUBJECT TO A SHORTAGE" SHALL MEAN ANY DRUG OR MEDI CAL
PRODUCT | NTENDED FOR HUVAN USE PUBLI CLY REPORTED AS BEI NG SUBJECT TO A
SHORTAGE BY THE U.S. FOOD AND DRUG ADM NI STRATION ON |ITS WEBSI TE,
PROVI DED, HOWEVER, THAT A DRUG OR MEDI CAL PRODUCT SHALL ONLY BE CONSI D-
ERED A "DRUG SUBJECT TO A SHORTAGE" DURI NG THE PERI OD OF TI ME THAT SUCH
DRUG OR MEDI CAL PRODUCT | S LI STED AS BEI NG SUBJECT TO A SHORTAGE ON SUCH
VEEBSI TE.

2. NO PARTY WTHI N THE CHAIN OF DI STRI BUTI ON OF ANY DRUG SUBJECT TO A
SHORTAGE SHALL SELL OR OFFER TO SELL ANY SUCH DRUG SUBJECT TO A SHORTAGE
FOR AN AMOUNT WH CH REPRESENTS AN UNCONSCI ONABLY EXCESSI VE PRI CE.

3. WHETHER A PRI CE |'S UNCONSCI ONABLY EXCESSIVE IS A QUESTION OF LAW
FOR THE COURT.

(A) THE COURT'S DETERM NATION THAT A VI OLATION OF THI S SECTI ON HAS
OCCURRED SHALL BE BASED ON ANY OF THE FOLLOW NG FACTORS:

(1) THAT THE AMOUNT OF THE EXCESS IN PRI CE | S UNCONSCI ONABLY EXTREME;

(1'l) THAT THERE WAS AN EXERCI SE OF UNFAI R LEVERAGE OR UNCONSCI ONABLE
MEANS; OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(1'11) A COvBI NATI ON OF BOTH FACTORS | N SUBPARAGRAPHS (1) AND (I11) OF
TH S PARAGRAPH.

(B) I N ANY PROCEEDI NG COMMENCED PURSUANT TO SUBDI VI SION FOUR OF THI' S
SECTI ON, PRI MA FACI E PROOF THAT A VI OLATION OF THI S SECTI ON HAS OCCURRED
SHALL | NCLUDE EVI DENCE THAT:

(1) THE AMOUNT CHARGED REPRESENTS A GROSS DI SPARI TY BETWEEN THE PRI CE
O THE DRUG SUBJECT TO A SHORTAGE WHI CH WAS THE SUBJECT OF THE TRANS-
ACTI ON AND THEI R VALUE MEASURED BY THE PRI CE AT WHI CH SUCH DRUG WAS SOLD
OR OFFERED FOR SALE BY THE DEFENDANT IN THE USUAL COURSE OF BUSI NESS
| MVEDI ATELY PRI OR TO THE ONSET OF THE SHORTAGE; AND

(1) THE AMOUNT CHARGED GROSSLY EXCEEDED THE PRI CE AT WHI CH THE SAME
OR SI M LAR DRUG SUBJECT TO A SHORTAGE WAS READILY OBTAI NABLE BY OTHER
PURCHASERS | N THE TRADE AREA. A DEFENDANT MAY REBUT A PRI MA FACI E CASE
W TH EVI DENCE THAT ADDI TIONAL COSTS NOT WTHIN THE CONTROL OF THE
DEFENDANT WERE | MPOSED ON THE DEFENDANT FOR THE DRUG SUBJECT TO A SHORT-
AGE.

4. (A WHERE A VIOLATION OF THI'S SECTION | S ALLEGED TO HAVE OCCURRED,
THE ATTORNEY GENERAL MAY APPLY I N THE NAME OF THE PEOPLE OF THE STATE OF
NEW YORK TO THE SUPREME COURT OF THE STATE OF NEW YORK WTHI N THE JUDI -
CIAL DI STRICT IN WH CH SUCH VI OLATI ONS ARE ALLEGED TO HAVE OCCURRED, ON
NOTI CE OF FI VE DAYS, FOR AN ORDER ENJO NI NG OR RESTRAI NI NG COW SSI ON OR
CONTI NUANCE OF THE ALLEGED UNLAWFUL ACTS. I N ANY SUCH PROCEEDI NG THE
COURT SHALL IMPCSE A CVIL PENALTY IN AN AMOUNT NOT TO EXCEED ONE
HUNDRED THOUSAND DOLLARS AND, WHERE APPROPRI ATE, ORDER RESTITUTION TO
AGGRI EVED CONSUMERS.

(B) I'N ADDI TI ON TO ANY ACTI ON BROUGHT BY THE ATTORNEY GENERAL PURSUANT
TO PARAGRAPH (A) OF THI'S SUBDI VI SI ON, A PERSON | NJURED BY A VI OLATI ON OF
THI'S SECTI ON MAY BRI NG AN ACTI ON TO RECOVER DAMAGES. THE COURT MAY ALSO
AWARD REASONABLE ATTORNEYS FEES TO A PREVAI LI NG PLAI NTI FF.

S 2. This act shall take effect imediately.



