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STATE OF NEW YORK

8692
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
Decenber 28, 2011

Introduced by M of A HEASTIE -- read once and referred to the Comit -
tee on Local Governnents

AN ACT to anend the general nunicipal law, in relation to obtaining best
val ue for purchase contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 103 of the general nunicipal |aw,
as amended by section 1 of a chapter of the laws of 2011, anending the
general municipal law relating to obtaining best value for purchase
contracts, as proposed in legislative bills nunbers S. 4753-A and A
7357-A, is amended to read as foll ows:

1. Except as otherw se expressly provided by an act of the |egislature
or by a local I|aw adopted prior to Septenber first, nineteen hundred
fifty-three, all contracts for public work involving an expenditure of
nore than thirty-five thousand dollars and all purchase contracts
i nvol vi ng an expenditure of nore than twenty thousand dollars, shall be
awarded by the appropriate officer, board or agency of a politica
subdi vi sion or of any district therein including but not limted to a
soil conservation district [in the follow ng nmanner: (a) contracts for
public work shall be awarded] to the | owest responsible bidder furnish-
ing the required security after advertisenent for sealed bids in the
manner provided by this section [and, (b)], PROVIDED, HONEVER, THAT
purchase contracts (including contracts for service work, but excluding
any purchase contracts necessary for the conpletion of a public works
contract pursuant to article eight of the |labor Iaw) [shall] MAY be
awar ded on the basis of best value, as defined in section one hundred
sixty-three of the state finance law, to a responsive and responsible
bi dder or offerer in the manner provided by this section EXCEPT THAT |IN
A POLITICAL SUBDIVISION OTHER THAN A CITY WTH A POPULATI ON OF ONE
M LLI ON | NHABI TANTS OR MORE OR ANY DI STRI CT, BOARD OR AGENCY W TH JURI S-
DI CTI ON EXCLUSI VELY THEREIN THE USE OF BEST VALUE FOR AWARDING A

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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PURCHASE CONTRACT OR PURCHASE CONTRACTS MUST BE AUTHORI ZED BY LOCAL LAW
OR, IN THE CASE OF A DI STRI CT CORPORATI ON, SCHOOL DI STRICT OR BOARD OF
COOPERATI VE EDUCATI ONAL SERVI CES, BY RULE, REGULATI ON OR RESCLUTI ON
ADOPTED AT A PUBLIC MEETING In any case where a responsi bl e bidder's
or responsible offerer's gross price is reducible by an allowance for
the value of used nachinery, equipnent, apparatus or tools to be traded
in by a political subdivision, the gross price shall be reduced by the
anmount of such allowance, for the purpose of determ ning the best val ue.
In cases where two or nore responsi bl e bidders furnishing the required
security submt identical bids as to price, such officer, board or agen-
cy may award the contract to any of such bidders. Such officer, board or
agency nmay, in his or her or its discretion, reject all bids or offers
and readvertise for new bids or offers in the nmanner provided by this
section. In determ ning whether a purchase is an expenditure within the
di scretionary threshold anounts established by this subdivision, the
of ficer, board or agency of a political subdivision or of any district
therein shall consider the reasonably expected aggregate anount of al
pur chases of the same commodities, services or technology to be nade
within the twelve-nonth period comencing on the date of purchase.
Purchases of conmodities, services or technology shall not be arti-
ficially divided for the purpose of satisfying the discretionary buying
t hreshol ds established by this subdivision. A change to or a renewal of
a discretionary purchase shall not be permtted if the change or renewal
woul d bring the reasonably expected aggregate anmount of all purchases of
the same commodities, services or technology fromthe sane provider
within the twel ve-nmonth period comencing on the date of the first
purchase to an anount greater than the discretionary buying threshold
anmount. For purposes of this section, "seal ed bids" and "seal ed offers”,
as that termapplies to purchase contracts, (including contracts for
service work, but excluding any purchase contracts necessary for the
conpl etion of a public works contract pursuant to article eight of the
| abor law) shall include bids and offers submtted in an electronic
format including subm ssion of the statenment of non-collusion required
by section one hundred three-d of this article, provided that the
governing board of the political subdivision or district, by resolution,
has authorized the receipt of bids and offers in such format .
Submission in electronic format may, for technol ogy contracts only, be
required as the sole nmethod for the subm ssion of bids and offers. Bids
and offers submtted in an electronic format shall be transmtted by
bi dders and offerers to the receiving device designated by the politica
subdi vi sion or district. Any nmethod used to receive electronic bids and
offers shall conply with article three of the state technol ogy | aw, and
any rules and regul ati ons pronul gated and guidelines devel oped there-
under and, at a mininmm mnust (a) docunment the time and date of receipt
of each bid and offer received electronically; (b) authenticate the
identity of the sender; (c) ensure the security of the information tran-
smtted; and (d) ensure the confidentiality of the bid or offer until
the tine and date established for the opening of bids or offers. The
timely submssion of an electronic bid or offer in conpliance with
i nstructions provided for such subm ssion in the advertisenent for bids
or offers and/or the specifications shall be the responsibility solely
of each bidder or offerer or prospective bidder or offerer. No poli-
tical subdivision or district therein shall incur any liability from
del ays of or interruptions in the receiving device designated for the
subm ssi on and recei pt of electronic bids and offers.
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S 2. Subdivision 1 of section 103 of the general municipal |aw, as
anmended by section 2 of a chapter of the laws of 2011, anending the
general municipal law relating to obtaining best value for purchase
contracts, as proposed in legislative bills nunbers S. 4753-A and A
7357-A, is amended to read as foll ows:

1. Except as otherw se expressly provided by an act of the |egislature
or by a local I|aw adopted prior to Septenber first, nineteen hundred
fifty-three, all contracts for public work involving an expenditure of
nore than thirty-five thousand dollars and all purchase contracts
i nvol vi ng an expenditure of nore than twenty thousand dollars, shall be
awarded by the appropriate officer, board or agency of a politica
subdi vi sion or of any district therein including but not limted to a
soil conservation district [in the follow ng nmanner: (a) contracts for
public work shall be awarded] to the | owest responsible bidder furnish-
ing the required security after advertisenent for sealed bids in the
manner provided by this section [and, (b)], PROVIDED, HOANEVER, THAT
purchase contracts (including contracts for service work, but excluding
any purchase contracts necessary for the conpletion of a public works
contract pursuant to article eight of the |labor Iaw) [shall] MAY be
awar ded on the basis of best value, as defined in section one hundred
sixty-three of the state finance law, to a responsive and responsible
bi dder or offerer in the manner provided by this section EXCEPT THAT |IN
A POLITICAL SUBDIVISION OTHER THAN A CITY WTH A POPULATI ON OF ONE
M LLI ON | NHABI TANTS OR MORE OR ANY DI STRI CT, BOARD OR AGENCY W TH JURI S-
DI CTI ON EXCLUSI VELY THEREI N THE USE OF BEST VALUE OF AWARDI NG A PURCHASE
CONTRACT OR PURCHASE CONTRACTS MUST BE AUTHORI ZED BY LOCAL LAW OR, IN
THE CASE OF A DI STRI CT CORPORATI ON, SCHOOL DI STRI CT OR BOARD OF COOPER-
ATl VE EDUCATI ONAL SERVI CES, BY RULE, REGULATI ON OR RESOLUTI ON ADOPTED AT
A PUBLIC MEETING. I n determ ning whether a purchase is an expenditure
within the discretionary threshold anounts established by this subdivi-
sion, the officer, board or agency of a political subdivision or of any
district therein shall consider the reasonably expected aggregate anount
of all purchases of the same commodities, services or technology to be
made within the twel ve-nmonth period comrenci ng on the date of purchase.
Purchases of commodities, services or technology shall not be arti-
ficially divided for the purpose of satisfying the discretionary buying
threshol ds established by this subdivision. A change to or a renewal of
a discretionary purchase shall not be permtted if the change or renewal
woul d bring the reasonably expected aggregate anmount of all purchases of
the sane comodities, services or technology from the same provider
within the twelve-nonth period conmencing on the date of the first
purchase to an anount greater than the discretionary buying threshold
anount. In any case where a responsible bidder's or responsible
offerer's gross price is reducible by an allowance for the value of used
machi nery, equi pnent, apparatus or tools to be traded in by a politica
subdivision, the gross price shall be reduced by the amount of such
al |l omance, for the purpose of determning the low bid or best value. In
cases where two or nore responsible bidders furnishing the required
security submt identical bids as to price, such officer, board or agen-
cy may award the contract to any of such bidders. Such officer, board or
agency may, in his, her or its discretion, reject all bids or offers and
readvertise for new bids or offers in the manner provided by this
secti on.

S 3. This act shall take effect on the sane date and in the sane
manner as a chapter of the laws of 2011, anending the general rmunicipa
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| aw rel ating to obtaining best value for purchase contracts, as proposed
in

1
2 | egislative bills nunbers S. 4753-A and A. 7357-A, takes effect.



