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STATE OF NEW YORK

8538--C
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
July 13, 2011

Introduced by M of A GABRYSZAK, SCH MM NGER -- read once and referred
to the Commttee on Energy -- recommtted to the Commttee on Energy
in accordance wth Assenbly Rule 3, sec. 2 -- conmttee di scharged,
bill amended, ordered reprinted as anended and reconmitted to said
commttee -- again reported from said comittee with anendnents,
ordered reprinted as anmended and reconmitted to said comittee --
again reported fromsaid comrttee with amendnents, ordered reprinted
as anended and recommitted to said conmttee

AN ACT to anend the econom c devel opnent | aw and the public authorities
law, in relation to establishing the western New York power proceeds
al l ocation board; and to repeal chapter 436 of the |aws of 2010 anend-
ing the public authorities law and the econonmc developnent |[aw,
relating to authorizing unallocated expansion or replacenent power to
be allocated for western New York econom c devel opnent fund benefits
relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known as the "western New
Yor k power proceeds allocation act".
S 2. The econonic devel opnent |aw is anended by adding a new article
6-A to read as foll ows:
ARTI CLE 6- A
VESTERN NEW YORK POWNER PROCEEDS ALLOCATI ON ACT
SECTI ON 189- A. DEFI NI TI ONS.
189-B. THE WESTERN NEW YORK POWNER PROCEEDS ALLOCATI ON BOARD.
189-C. GENERAL PONERS AND DUTI ES OF THE BQOARD.
189-D. RULES AND REGULATI ONS.
S 189-A. DEFINITIONS. FOR THE PURPOSES OF THI S ARTICLE, THE FOLLOW NG
TERMS SHALL HAVE THE FOLLOWN NG MEANINGS: 1. "AUTHORITY" | S THE PONER
AUTHORI TY OF THE STATE OF NEW YORK.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD13201- 09- 2
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2. "BOARD' IS THE WESTERN NEW YORK POANER PROCEEDS ALLOCATI ON BOARD
CREATED BY THI S ARTI CLE.

3. "BENEFITS" OR "FUND BENEFI TS" ARE PAYMENTS TO APPLI CANTS SELECTED
I N ORDER TO FUND ELI G BLE PRQJECTS W TH MONI ES DERI VED FROM NET EARNI NGS
THAT HAVE BEEN DEPCSI TED | NTO THE WESTERN NEW YORK ECONOM C DEVELOPMENT
FUND.

4. "ELI G BLE PROIECTS' ARE ECONOM C DEVELOPMENT PRQIECTS THAT ARE
LOCATED WTHI N A THI RTY-M LE RADI US OF THE NI AGARA PONER PRQIECT LOCATED
N LEW STON, NEW YORK THAT W LL SUPPORT THE GROMH OF BUSI NESSES IN THE
STATE AND THEREBY LEAD TO THE CREATI ON OR MAI NTENANCE OF JOBS AND TAX
REVENUES FOR THE STATE. ELI Q@ BLE PRQJECTS MAY | NCLUDE CAPI TAL | NVEST-
MENTS | N PLANT AND EQUI PMENT, AND ASSOCI ATED BUI LDI NGS AND | NFRASTRUC-
TURE (COLLECTI VELY, "I NFRASTRUCTURE') OMED BY AN APPLICANT FOR FUND
BENEFI TS, | NCLUDI NG TRANSPORTATI ON PROJECTS UNDER STATE OR FEDERALLY
APPROVED PLANS;, REMOVAL OF HAZARDOUS OR CONTAM NATED CONDI TI ONS AT
I NFRASTRUCTURE SI TES; THE ACQUI SI TI ON OF LAND NEEDED FOR | NFRASTRUCTURE;
RESEARCH AND DEVELOPMENT VWHERE THE RESULTS OF SUCH RESEARCH AND DEVELOP-
MENT WLL DIRECTLY BENEFIT NEW YORK STATE, SUPPORT FOR TOURI SM AND
MARKETI NG AND ADVERTI SI NG EFFORTS FOR VWESTERN NEW YORK STATE TOURI SM AND
BUSI NESS AND FOR OTHER SI M LAR USES AND ACTI VI TIES; AND ENERGY- RELATED
PRQIECTS. ELI G BLE PROIECTS DO NOT | NCLUDE, AND FUND BENEFI TS MAY NOT
BE USED FOR, PUBLI C | NTEREST ADVERTI SI NG OR ADVOCACY; LOBBYING THE
SUPPCORT OR OPPOSI TI ON OF ANY CANDI DATE FOR PUBLI C OFFI CE; THE SUPPCORT OR
OPPOSI TION  TO ANY PUBLI C | SSUE; LEGAL FEES RELATED TO LI TI GATI ON OF ANY
KI ND; EXPENSES RELATED TO ADM NI STRATI VE PROCEEDI NGS BEFORE STATE OR
LOCAL AGENCIES; RETAIL BUSINESSES AS DEFI NED BY THE BOARD, | NCLUDI NG
W THOUT LI M TATI ON, SPORTS VENUES, GAM NG AND GAMBLING OR ENTERTAI N-
MENT- RELATED ESTABLI SHMENTS, RESI DENTI AL PROPERTI ES, OR PLACES OF OVER-
NI GHT ACCOMMCDATI ON;, OR FOR SIMLAR USES OR ACTIVITIES OR FOR THE
REMOVAL OF HAZARDOUS OR CONTAM NATED CONDI TI ONS AT | NFRASTRUCTURE SI TES
VWHERE SUCH CONDI TI ONS WERE THE RESULT OF AN APPLI CANT' S ACTI VI Tl ES.

5. "ENERGY- RELATED PROJECTS, PROGRAMS AND SERVICES' SHALL HAVE THE
SAME MEANING AS SUCH TERM IS DEFI NED | N SUBPARAGRAPH TWO OF PARAGRAPH
(B) OF SUBDI VI SI ON SEVENTEEN OF SECTI ON ONE THOUSAND FI VE OF THE PUBLIC
AUTHORI TI ES LAW

6. "EXPANSION PONER' IS THE TWO HUNDRED FIFTY MEGAWATTS OF FI RM
NI AGARA PRQJECT HYDRCOELECTRI C POAER AND " REPLACEMENT PONER" |S THE FOUR
HUNDRED FORTY- FI VE MEGAVWATTS OF FI RM NI AGARA PRQJIECT HYDROELECTRI C PONER
AS SUCH TERMS ARE DEFI NED I'N SUBDI VI SI ON THI RTEEN OF SECTI ON ONE THOU-
SAND FI VE OF THE PUBLI C AUTHORI TI ES LAW FOR PURPOSES OF THI S SECTI ON,
EXPANSI ON AND REPLACEMENT POWER | NCLUDES THE ENERGY ASSOCI ATED W TH SUCH
POVNER. NOTW THSTANDI NG  ANY LAW RULE, REGULATION, OR POLICY TO THE
CONTRARY, AS OF THE FI RST DAY OF JULY, TWO THOUSAND TWELVE THE TERM
REPLACEMENT POANER AS USED |IN TH S ARTI CLE | NCLUDES A CERTAI N SEVENTY
MEGAWATTS OF PONER THAT IS REFERRED TO I N SECTI ON ONE THOUSAND FIVE OF
THE PUBLI C AUTHORI TI ES LAW

7. "NET EARNINGS" | S THE AGCREGATE EXCESS OF REVENUES RECEI VED BY THE
POANER AUTHORI TY OF THE STATE OF NEW YORK FROM THE SALE OF EXPANS|I ON AND
REPLACEMENT POANER AND ENERGY PRCDUCED AT THE NI AGARA PRQIECT THAT WAS
SOLD I'N THE WHOLESALE ENERGY MARKET OVER WHAT REVENUES WOULD HAVE BEEN
RECEI VED HAD SUCH ENERGY BEEN SOLD ON A FIRM BASI S TO AN ELI G BLE EXPAN-
SION OR REPLACEMENT POANER CUSTOMER UNDER THE APPLI CABLE TARI FF OR
CONTRACT.

8. "WESTERN NEW YORK ECONOM C DEVELOPMENT FUND' OR "FUND' IS A FUND OF
THE AUTHORI TY | NTO WHI CH ALL NET EARNI NGS ARE DEPCSI TED BY THE AUTHORI TY
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AND FROM VWH CH ALLOCATI ONS OF FUND BENEFI TS TO ELI G BLE PRQJECTS MAY BE
MADE.

S 189-B. THE WESTERN NEW YORK POVNER PROCEEDS ALLOCATI ON BOARD. 1.
THERE | S HEREBY CREATED THE WESTERN NEW YORK PONER PROCEEDS ALLOCATI ON
BOARD,  WHI CH SHALL POSSESS THE PONERS AND DUTI ES HEREI N SPECI FI ED. THE
BOARD SHALL CONSI ST OF FI VE MEMBERS WHO SHALL BE APPO NTED BY THE GOVER-
NCR AS FOLLOWS:  ONE OF WHOM SHALL BE APPO NTED UPON THE RECOMMENDATI ON
OF THE TEMPORARY PRESIDENT OF THE SENATE AND SHALL RESIDE W THI N THE
TH RTY M LE RADI US OF THE NI AGARA PONER PRQJIECT AND ONE OF WHOM SHALL BE
APPO NTED UPON THE RECOMVENDATI ON OF THE SPEAKER OF THE ASSEMBLY AND
SHALL RESIDE WTHI N THE THI RTY M LE RADI US OF THE NI AGARA PONER PRQJECT.
AT LEAST ONE ADDI TI ONAL MEMBER SHALL ALSO RESIDE WTHI N THE TH RTY M LE
RADI US OF THE NI AGARA PONER PRQJECT. THE GOVERNOR SHALL DESI GNATE A
CHAI R FROM AMONGST THE BOARD S MEMBERS.

2. EACH MEMBER SHALL SERVE A TERM OF FI VE YEARS OR UNTIL A SUCCESSOR
SHALL HAVE BEEN NAMED AND QUALIFIED. MEMBERS NAY BE REAPPO NTED TO
SUCCESSI VE TERNES.

3. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW TO THE CONTRARY, THREE
MEMBERS SHALL CONSTI TUTE A QUORUM FOR THE PURPCSES OF ORGANIZING THE
BOARD AND CONDUCTI NG THE BUSI NESS THEREOF; AND NO ACTI ON OF THE BOARD
MAY BE TAKEN EXCEPT UPON AN AFFI RVATI VE VOTE OF AT LEAST THREE- FI FTHS OF
THE FULL BOARD MEMBERSHI P AT ANY MEETI NG AT WHI CH AT LEAST THREE MEMBERS
ARE PRESENT OR PARTI Cl PATI NG BY VI DEOCCONFERENCI NG, VI DEOCONFERENCI NG
MAY BE USED FOR ATTENDANCE AND PARTI CI PATI ON BY MEMBERS OF THE BOARD. | F
VI DEOCONFERENCI NG IS USED, THE BOARD SHALL PROVI DE AN OPPORTUNI TY FOR
THE PUBLI C TO ATTEND, LI STEN AND OBSERVE AT ANY SITE AT WHHCH A MEMBER
PARTI Cl PATES. THE PUBLI C NOTI CE FOR THE MEETI NG SHALL | DENTI FY, |F PRAC
TI CABLE, ALL LOCATI ONS WHERE A MEMBER W LL PARTI Cl PATE | N THE MEETI NG BY
VI DEOCCONFERENCE AND SHALL STATE THAT THE PUBLI C HAS THE RI GHT TO ATTEND
THE MEETI NG AT ANY SUCH LOCATI ON.

4. MEMBERS OF THE BOARD, EXCEPT THOSE THAT ARE EMPLOYEES OR OFFI CERS
OF THE STATE, ITS AUTHORI TI ES OR AGENCI ES, SHALL NOT RECEI VE A SALARY OR
OTHER COWPENSATI ON, BUT SHALL BE ALLOANED THE NECESSARY AND ACTUAL
EXPENSES | NCURRED | N THE PERFORMANCE OF DUTI ES UNDER THI S ARTI CLE.

S 189-C. GENERAL POVNERS AND DUTIES OF THE BOARD. 1. THE BOARD SHALL
ADOPT RULES AND REGULATI ONS RELATI NG TO THE ACTI VI TI ES OF THE BOARD.

2. THE BOARD SHALL ADOPT RULES AND REGULATI ONS AND ESTABLI SH A PROCE-
DURE FOR REVI EW NG APPLI CATI ONS FOR AN ALLOCATI ON OF FUND BENEFI TS THAT
SHALL I NCLUDE A REVIEW OF APPLI CATI ONS NO LESS FREQUENTLY THAN TW CE
EACH YEAR THE BOARD, OR A MEMBER DESIGNATED BY THE BOARD, SHALL
RECEI VE ALL APPLI CATIONS FROM OR ON BEHALF OF, APPLI CANTS FOR FUND
BENEFI TS. APPLI CATI ONS SHALL BE I N A FORM AND CONTAI' N SUCH | NFORMATI ON,
DATA AND EXH BI TS AS THE BOARD, | N CONSULTATI ON W TH THE AUTHORI TY, NAY
PRESCRI BE.

3. THE BOARD NMAY REQUEST FROM THE AUTHORI TY AND THE CORPORATI ON AN
ANALYSIS OF ALL SUCH APPLI CATI ONS ALONG W TH ANY RECOVMENDATI ONS. | N
ADDI TI ON, THE BOARD MAY REQUEST, | N VWH CH CASE AND THE AUTHORI TY AND THE
CORPCORATI ON SHALL SUPPLY, SUCH ADDI TI ONAL | NFORVATI ON AS |S REASONABLY
NECESSARY FOR THE BOARD TO PERFORM | TS DUTI ES.

4. | N EVALUATI NG APPLI CATI ONS FOR FUND BENEFI TS, THE BOARD SHALL USE
THE CRITERIA FOR ELI G BI LI TY FOR EXPANSI ON, REPLACEMENT AND PRESERVATI ON
PONER, AND FCOR REVI TALI ZATI ON OF | NDUSTRY, PROVI DED I N SECTI ON ONE THOU-
SAND FI VE OF THE PUBLI C AUTHORI TI ES LAW | N ADDI TION, THE BOARD SHALL
CONSI DER THE EXTENT TO WH CH AN AWARD OF FUND BENEFI TS | S CONSI STENT
W TH ANY REG ONAL ECONOM C DEVELOPMENT COUNCI L STRATEG ES AND PRI ORI -
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TIES. THE BOARD SHALL |[|SSUE A WRI TTEN STATEMENT OF | TS FI NDI NGS AND
CONCLUSI ONS FOR EACH APPLI CATI ON REVI EVEED.

5. THE BOARD SHALL RECOMVEND TO THE CORPORATI ON THE ALLOCATI ON OF FUND
BENEFI TS TO ELIGBLE PROQIECTS THAT THE BOARD BELI EVES BEST MEET THE
APPLI CABLE CRITERI A I N SUBDI VI SI ON FOUR OF THI'S SECTION. THE BOARD MAY
| NCLUDE WTHI N | TS RECOVMENDATI ONS SUCH TERMS AND CONDI TI ONS AS | T DEEMS
APPROPRI ATE, | NCLUDI NG BUT NOT LIM TED TO, REASONABLE PROVI SI ON FOR THE
ALLOCATION OF FUND BENEFITS OVER TIME AS THE APPLI CANT ACH EVES M LE-
STONES TOMRDS PRQIECT COVPLETI ON, THE PARTI AL OR COWLETE W THDRAWAL OR
RETURN OF FUND BENEFI TS WHERE THE RECI PI ENT HAS FAILED TO ACH EVE OR
MAI NTAIN MJTUALLY AGREED UPON COW TMENTS, OR SUCH OTHER TERMS AND
CONDI TI ONS AS THE BOARD DEEMS ADVI SABLE.

6. A RECOVMENDATI ON BY THE BOARD THAT AN APPLI CANT RECEIVE AN ALLO
CATION OF FUND BENEFITS SHALL BE A PREREQUI SI TE TO AN AWARD OF FUND
BENEFI TS BY THE AUTHORI TY. THE AUTHORI TY SHALL AWARD FUND BENEFITS TO
AN APPLI CANT UPON A RECOMVENDATI ON OF THE BOARD, PROVI DED HOWEVER THAT
UPON A SHOW NG OF GOOD CAUSE, THE AUTHORI TY SHALL HAVE DI SCRETION AS TO
VHETHER TO ADOPT THE BOARD S RECOMVENDATI ON, OR TO AWARD BENEFI TS IN A
DI FFERENT AMOUNT AND ON DI FFERENT TERMS AND CONDI TIONS THAN THOSE
CONTAI NED | N THE RECOMVENDATI ON OF THE BQOARD.

7. UPON MAKING AN ALLOCATI ON OF FUND BENEFI TS, THE AUTHORI TY SHALL
| NCLUDE W THI N THE AGREEMENT PROVIDING FOR THE TERMS AND CONDI TI ONS
APPLI CABLE TO SUCH ALLCCATION ALL TERMS AND CONDI TI ONS THE AUTHORI TY
DEEMS APPROPRI ATE, TAKI NG | NTO ACCOUNT THE RECOMVENDATI ONS MADE BY THE
BOARD.

S 189-D. RULES AND REGULATI ONS. THE AUTHORI TY | S HEREBY AUTHORI ZED TO
PROVMULGATE RULES AND REGULATIONS AS ARE NECESSARY TO FULFILL THE
PURPCSES OF THI S ARTI CLE.

S 3. Section 1005 of the public authorities law is anended by addi ng
five new subdivisions 19, 20, 21, 22 and 23 to read as foll ows:

19. TO COOPERATE W TH THE WESTERN NEW YORK PONER PROCEEDS ALLOCATI ON
BOARD AND PROVI DE THE BOARD W TH SUCH | NFORVATI ON AND ASSI STANCE AS THE
BOARD REASONABLY REQUESTS | NCLUDI NG REASONABLE STAFF SERVI CES, ACCOUNT-
ING CLERICAL AND SECRETARI AL ASSI STANCE, OFFI CE SPACE, AND EQUI PMENT
REASONABLY REQUESTED BY THE WESTERN NEW YORK PONER PROCEEDS ALLOCATI ON
BOARD TO FULFILL I TS DUTI ES.

20. TO ESTABLISH AN ACCOUNT TO BE KNOMW AS THE WESTERN NEW YORK
ECONOM C DEVELOPMENT FUND, WHI CH SHALL CONSIST OF "NET EARNINGS' AS
DEFI NED | N ARTI CLE SI X-A OF THE ECONOM C DEVELOPMENT LAW SUCH EARNI NGS
SHALL BE DEPCSI TED NO LESS FREQUENTLY THAN QUARTERLY. THE FI RST PAYMENT
| NTO THE FUND SHALL BE MADE NI NETY DAYS AFTER THE EFFECTI VE DATE OF THI S
SUBDI VI SION, AND SHALL | NCLUDE ALL SUCH NET EARNI NGS ACCRUED S| NCE THE
EFFECTI VE DATE OF CHAPTER FOUR HUNDRED THI RTY-SI X OF THE LAWS OF TWD
THOUSAND TEN. AT LEAST FI FTEEN PERCENT OF SUCH FI NDS SHALL BE DEDI CATED
TOMRDS ELI A BLE PRQJECTS WHI CH ARE ENERGY- RELATED PRQIECTS, PROGRAMS
AND SERVICES AS SUCH TERM IS DEFI NED | N SUBPARAGRAPH TWO OF PARAGRAPH
(B) OF SUBDI VI SI ON SEVENTEEN OF SECTI ON ONE THOUSAND FI VE OF THIS CHAP-
TER IN ADDI TION TO FUNDI NG ELI G BLE PROJIECTS, AS DEFINED I N ARTI CLE
SI X-A OF THE ECONOM C DEVELOPMENT LAW THE AUTHORI TY MAY USE WESTERN NEW
YORK ECONOM C DEVELOPMENT FUND MONIES TO COVER REASONABLE COSTS AND
EXPENSES OF THE AUTHORI TY RELATED TO THE MANAGEMENT AND ADM NI STRATI ON
OF SUCH FUND.

21. THE AUTHORI TY MAY, IN I TS DI SCRETI ON, CONSULT W TH THE WESTERN NEW
YORK POWER PROCEEDS ALLOCATI ON BOARD I N THE APPLI CATI ON PROCESS RELATI NG
TO THE ALLOCATI ON OF EXPANSI ON PONER AND REPLACEMENT POWER.
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22. THE AUTHORI TY SHALL ESTABLI SH PROCESSES FOR APPLI CATI ON REVI EW AND
ALLOCATI ON OF FUND BENEFI TS PROVIDED I N ARTICLE SIX-A OF THE ECONOM C
DEVELOPMVENT LAW

23. THE AUTHORI TY SHALL | NCLUDE I N THE ANNUAL REPORT PREPARED PURSUANT
TO SUBDI VI SION EI GHTEEN OF THI' S SECTI ON, AN ACCOUNTI NG FOR THE SUBJECT
YEAR THAT PROVI DES (A) THE AMOUNT OF EXPANSION POWNER AND REPLACEMENT
PONER SOLD | NTO THE WHOLESALE MARKET BY THE AUTHORI TY, AND (B) THE NET
EARNI NGS, AS SUCH TERM IS DEFI NED | N SECTI ON ONE HUNDRED EI GHTY- NI NE- A
OF THE ECONOM C DEVELOPMENT LAW PAID | NTO THE WESTERN NEW YORK ECONOM C
DEVELOPMENT FUND.

S 4. Chapter 436 of the laws of 2010 anendi ng the public authorities
| aw and the econom c devel opnent law, relating to authorizing wunallo-
cated expansion or replacenent power to be allocated for western New
Yor k econoni c devel opnent fund benefits i s REPEALED.

S 5. This act shall take effect imediately.



