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STATE OF NEW YORK
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2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
June 15, 2011

Introduced by M of A LAVINE -- read once and referred to the Commttee
on Heal th

AN ACT to anend the public health law, in relation to the authority of
an agent to act outside a hospital setting to make certain decisions
regarding the transport of the principal to a particular nedica
setting when such principal is unconscious or unresponsive

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 4 of section 2981 of the public health law, as
added by chapter 752 of the laws of 1990, is amended to read as foll ows:
4. Commencenent of agent's authority. The agent's authority shal
commence upon a determnation, mnade pursuant to subdivision one of
section two thousand nine hundred eighty-three of this article, that the
princi pal |lacks capacity to make health care decisions OR IF THE PRI NCl -
PAL IS NOT FOUND W THI N A HOSPI TAL, MENTAL HYGQ ENE FACI LI TY OR RESI DEN
TIAL HEALTH CARE FACILITY AND IS |IN AN UNCONSCI QUS OR UNRESPONSI VE

STATE.

S 2. Paragraph (a) of subdivision 1 of section 2983 of the public
health law, as added by chapter 752 of the laws of 1990, is anmended to
read as foll ows:

(a) A determnation that a principal |acks capacity to nmake health
care decisions shall be nade by the attendi ng physician to a reasonabl e
degree of nedical certainty. The determination shall be nmade in witing
and shall contain such attendi ng physician's opinion regarding the cause
and nature of the principal's incapacity as well as its extent and prob-
able duration. The deternmination shall be included in the patient's
nmedi cal record. For a decision to withdraw or wthhold |I|ife-sustaining
treatnment, the attending physician who makes the determ nation that a
princi pal |lacks capacity to make health care deci sions nust consult with
anot her physician to confirm such determ nation. Such consultation shal
al so be included within the patient's nedical record. NO DETERM NATI ON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD11239- 03-1



Co~NOoOUIT~hWNE

A. 8389 2

BY THE PHYSI Cl AN SHALL BE REQUI RED WHERE THE PRI NCI PAL | S FOUND QUTSI DE
OF A HOSPI TAL, MENTAL HYd ENE FACI LI TY OR RESI DENTI AL HEALTH CARE FACI L-
| TY AND THE PRI NClI PAL |'S UNCONSCI QUS OR UNRESPONSI VE AS THERE SHALL BE A
PRESUMPTI ON OF | NCAPACITY FOR THE LIM TED PURPOSE OF EMPONERI NG THE
HEALTH CARE AGENT TO MAKE HEALTH CARE DECI SIONS I N REGARD TO THE CHO CE
OF WH CH HOSPI TAL, MENTAL HYd ENE FACI LI TY, OR RESI DENTI AL HEALTH CARE
PROVI DER WHERE THE PRI NCl PAL SHOULD BE TRANSPORTED.

S 3. This act shall take effect on the one hundred twentieth day after
it shall have becone a |law. Effective i mediately, the addition, anend-
ment and/or repeal of any rules or regul ations necessary for the inple-
mentation of this act on its effective date are authorized to be nade on
or before such effective date.



