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STATE OF NEW YORK

7799
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
May 17, 2011

Introduced by M of A GOITFRI ED, HOYT, CONTE -- read once and referred
to the Cormittee on Health

AN ACT to anend the public health law, in relation to anatonmical gifts
and to repeal article 43-A of the public health lawrelating to
consents for anatomical gifts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 43 of the public health | aw, as added by chapter
466 of the laws of 1970, section 4301 as anmended by chapter 348 of the
laws of 2009, subdivision 5 of section 4302 as added, subdivision 2 of
section 4306 as anended and subdivision 4 of such section as added by
chapter 589 of the laws of 1990, subdivision 2 of section 4303 as
anmended by chapter 196 of the |laws of 2005, section 4307 as anended by
chapter 362 of the |aws of 2009, section 4308 as added and section 4309
as renunbered by chapter 323 of the laws of 1994, section 4310 as
anmended by chapter 639 of the |laws of 2006, the section heading and
subdi vision 1 of section 4310 as separately anended by chapter 640 of
the laws of 2006, subdivision 2 of section 4310 as anended by chapter
161 of the laws of 2010, is amended to read as foll ows:

ARTI CLE 43
ANATOM CAL G FTS
Secti on 4300. Definitions.
4301. Persons who may execute an anatomi cal gift.
4302. [ Persons who nay beconme donees and purposes for which
anatomical gifts nay be nade] USES AND DI SPCSI TI ON OF
AN ANATOM CAL QG FT.
4303. Manner of executing anatom cal gifts.
4304. Del i very of document of gift.
4305. Revocation of the gift.
4306. Ri ghts and duties at death.
4306- A. DECI SI ONS RELATI NG TO LI FE- SUSTAI NI NG TREATMENT.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD11548-01-1
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4307. Prohi bition of sales and purchases of human organs.

4308. Prohi bition on charging a fee to a donor's estate.

43009. Appl i cati on.

4310. New York state donate life registry for organ and tissue
donati ons.

4311. REQUEST FOR CONSENT TO AN ANATOM CAL d FT.

S 4300. DEFINITIONS. [AS USED IN] IN this [section] ARTICLE, THE DEFI -
NITIONS IN ARTICLE FORTY-THREE-B OF TH S CHAPTER SHALL APPLY, EXCEPT
VHERE THEY DI FFER W TH THE DEFINITIONS IN THI S SECTI ON, AND, the follow
ing terns shall have the foll ow ng neani ngs:

1. "ANATOM CAL A FT" OR " FT" MEANS A DONATION OF ALL OR PART OF A
HUMAN BODY, TO TAKE EFFECT AFTER THE DONOR S DEATH, FOR THE PURPOSE OF
TRANSPLANTATI ON, THERAPY, RESEARCH OR EDUCATI ON.

2. "Bank or storage facility" OR "BANK' neans [a hospital, |[|aboratory
or other facility Iicensed or approved under the |l aws of any state for
storage of human bodies or parts thereof, for use in nmedical education,
research, therapy, or transplantation to individuals] ANY PERSON OR
FACI LI TY WHI CH PROCURES, STORES OR ARRANGES FOR THE STORAGE OF (A) NOW
TRANSPLANT ORGANS, OR (B) TISSUE FOR TRANSPLANTATI ON, THERAPY, EDUCA-
TI ON, RESEARCH, OR FERTI LI ZATI ON PURPGCSES, | NCLUDI NG AUTOLOGOUS PROCE-
DURES. AN ORGAN PROCUREMENT ORGANI ZATI ON SHALL NOT CONSTI TUTE A BANK OR
STORAGE FACI LI TY SOLELY BY VI RTUE OF STORI NG OR ARRANGA NG FOR THE STOR-
AGE OF HEART VALVES, NOR SHALL ANY PERSON OR ENTITY WH CH STORES
NON- TRANSPLANT ORGANS OR TI SSUES SOLELY FOR THE PURPCSE OF RESEARCH
AND/ OR  EDUCATI ON CONDUCTED BY SUCH PERSON OR ENTI TY BE DEEMED A BANK OR
STORAGE FACI LI TY.

[2] 3. "Decedent" neans a deceased individual of any age and includes
a stillborn infant or fetus.

[3.] 4. "DOCUMENT OF G FT" MEANS A WRI TTEN, RECORDED TELEPHONI C, ELEC
TRONNIC OR OTHER RECORD USED TO MAKE AN ANATOM CAL d FT, | NCLUDI NG A
STATEMENT OR SYMBOL ON A DRIVER S LI CENSE, | DENTI FI CATI ON CARD, OR DONOR
REG STRY, | NCLUDI NG THE NEW YORK DONATE LI FE REG STRY.

5. "Donor" means an individual [who nakes a gift of all or part of his
body] WHOSE BODY OR PART IS THE SUBJECT ON AN ANATOM CAL QG FT.

[4] 6. "Hospital" neans a hospital |icensed, accredited, or approved
under the laws of any state and includes a hospital operated by the
United States Governnent, a state, or a subdivision thereof, although
not required to be licensed under state | aws.

[6] 7. "Part" of a body includes organs, tissues, eyes, bones,
arteries, blood, other fluids and other portions of a human body, and
"part" includes "parts".

[6] 8. "Person" nmeans an individual, corporation, governnment or
gover nment al subdi vi sion or agency, business trust, estate, trust, part-
nershi p or association, or any other legal entity.

[7] 9. "Physician" or "surgeon" means a physician or surgeon |icensed
or authorized to practice under the |aws of any state.

[8] 10. "State" includes any state, district, commonwealth, territory,
i nsul ar possession, and any other area subject to the legislative
authority of the United States of America.

11. "REASONABLY AVAI LABLE" MEANS THAT A PERSON TO BE CONTACTED CAN BE
CONTACTED W THOUT UNDUE EFFORT AND IS WLLI NG AND ABLE TO ACT IN A TI ME-
LY MANNER CONSI STENT W TH EXI STI NG MEDI CAL CRI TERI A NECESSARY FOR THE
MAKI NG OF AN ANATOM CAL d FT.

12. "DOVESTIC PARTNER' MEANS A PERSON WHO, W TH RESPECT TO ANOTHER
PERSON:
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(A) IS FORVALLY A PARTY I N A DOVESTI C PARTNERSHI P OR SI M LAR RELATI ON-
SH P WTH THE OTHER PERSON, ENTERED | NTO PURSUANT TO THE LAWS OF THE
UNI TED STATES OR ANY STATE, LOCAL OR FOREI GN JURI SDI CTI ON, OR REG STERED
AS THE DOVESTIC PARTNER OF THE PERSON W TH ANY REG STRY MAI NTAI NED BY
THE EMPLOYER OF EITHER PARTY OR ANY STATE, MUNI Cl PALI TY, OR FOREI GN
JURI SDI CTI ON; OR

(B) I'S FORVALLY RECOGNI ZED AS A BENEFI Cl ARY OR COVERED PERSON UNDER
THE OTHER PERSON S EMPLOYMENT BENEFI TS OR HEALTH | NSURANCE; OR

(© |IS DEPENDENT OR MJTUALLY | NTERDEPENDENT ON THE OTHER PERSON FOR
SUPPORT, AS EVI DENCED BY THE TOTALI TY OF THE Cl RCUMSTANCES | NDI CATI NG A
MUTUAL |INTENT TO BE DOVESTIC PARTNERS | NCLUDI NG BUT NOT LI M TED TGO
COVWWON OMNERSHI P OR JO NT LEASI NG OF REAL OR PERSONAL PROPERTY; COMVON
HOUSEHOLDI NG, SHARED | NCOVE OR SHARED EXPENSES; CHI LDREN I N COVMON;
SI GNS OF | NTENT TO MARRY OR BECOVE DOMESTI C PARTNERS UNDER PARAGRAPH ( A)
OR (B) OF THI'S SUBDI VI SI ON; OR THE LENGTH OF THE PERSONAL RELATI ONSHI P
OF THE PERSONS.

EACH PARTY TO A DOVESTI C PARTNERSH P SHALL BE CONSI DERED TO BE THE
DOVESTI C PARTNER OF THE OTHER PARTY. "DOVESTIC PARTNER' SHALL NOT
| NCLUDE A PERSON WHO | S RELATED TO THE OTHER PERSON BY BLOOD I N A MANNER
THAT WOULD BAR MARRI AGE TO THE OTHER PERSON | N NEW YORK STATE. " DOVESTI C
PARTNER' SHALL ALSO NOT | NCLUDE ANY PERSON WHO IS LESS THAN EI GHTEEN
YEARS OF AGE OR WHO | S THE ADOPTED CHI LD OF THE OTHER PERSON OR WHO IS
RELATED BY BLOOD IN A MANNER THAT WOULD BAR MARRI AGE | N NEW YORK STATE
TO A PERSON WHO | S THE LAWFUL SPOUSE OF THE OTHER PERSON.

S 4301. Persons who nmay execute an anatomical gift. 1. Any individua
of sound m nd and ei ghteen years of age or nore may give all or any part
of his or her body for any purpose specified in section forty-three
hundred two of this article, the gift to take effect upon death. In any
case where the donor has properly executed A DOCUMENT OF G FT SUCH AS an
organ donor <card, driver's license authorization to nake an anatom ca
gift[,] pursuant to paragraph (a) of subdivision one of section five
hundred four of the vehicle and traffic law, [registered] MADE AN
ANATOM CAL A FT BY ENROLLING in the New York state [organ and tissue
donor] DONATE LIFE registry wunder section forty-three hundred ten of
this article, or has otherwi se given witten authorization for organ or
ti ssue donation, authorization for donation shall not be rescinded by an
objection by a nenber of any of the classes specified in paragraphs (a)
t hrough (h) of subdivision two of this section, [except upon a show ng
that the donor revoked the authorization].

2. [Any] IN THE ABSENCE OF A G FT MADE BY THE DONOR UNDER SUBDI VI SI ON
ONE OF THIS SECTION, ANY of the following persons, in the order of
priority stated, may, when persons in prior classes are not reasonably
avai lable, willing, and able to act, at the tinme of death, and in the
absence of actual notice of contrary indications by the decedent, or
actual notice of opposition by a [nenber] MAJORITY OF THE MEMBERS of the
same class or prior class specified in paragraph (a), (b), (c), (d),
(e), (f), (g) or (h) of this subdivision, or reason to believe that an
anatomical gift 1is contrary to the decedent's religious or nora
beliefs, give all or any part of the decedent's body for any purpose
specified in section forty-three hundred two of this article:

(a) the person designated as the decedent's health care agent under
article twenty-nine-C of this chapter OR THE LAWS OF THE JURI SDI CTI ON I N
VWH CH THE DESI GNATI ON WAS MADE, subject to any witten statenent in the
health care proxy form AND THE LAWOF THE JURISDICTION IN WH CH THE
DESI GNATI ON WAS MADE
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(b) the person designated as the decedent's agent in a witten instru-
ment under article forty-two of this chapter, subject to any witten
statenment in the witten instrunent,

(c) the spouse, if not legally separated fromthe patient, or the
domesti c partner

(d) a son or daughter eighteen years of age or ol der,

(e) either parent,

(f) a brother or sister eighteen years of age or ol der,

(g) a guardian of the person of the decedent at the tinme of his death,
(h) any other person authorized or under the obligation to dispose of
t he body.

IF THERE 1S MORE THAN ONE MEMBER OF A CLASS LI STED | N PARAGRAPH (A),
(B), (D, (B), (F, (§ OR(H OF THI S SUBDI VI SI ON ENTI TLED TO MAKE AN
ANATOM CAL G FT, AN ANATOM CAL G FT MAY BE MADE BY A MEMBER OF THE CLASS
UNLESS THAT MEMBER OR A PERSON TO WHICH THE G FT MAY PASS UNDER SECTI ON
FORTY- THREE HUNDRED TWO OF THI S ARTI CLE KNOAS OF AN OBJECTI ON BY ANOTHER
MEMBER OF THE CLASS. |F AN OBJECTION I S KNOW, THE G FT MAY BE MADE ONLY
BY A MAJORITY OF THE MEMBERS OF THE CLASS OF THE H GHEST PRIORITY WHO
ARE REASONABLY AVAI LABLE.

3. [For the purposes of this section, "reasonably avail able" neans
that a person to be contacted can be contacted w thout undue effort and
willing and able to act in a tinmely nmanner consistent with existing
nmedi cal criteria necessary for the nmaking of an anatomical gift.

4. For the purposes of this section, "donestic partner” neans a person
who, with respect to another person:

(a) is formally a party in a donestic partnership or sinmlar relation-
ship with the other person, entered into pursuant to the laws of the
United States or any state, local or foreign jurisdiction, or registered
as the donestic partner of the person with any registry maintai ned by
the enpl oyer of either party or any state, nunicipality, or foreign
jurisdiction; or

(b) is formally recognized as a beneficiary or covered person under
the other person's enploynment benefits or health insurance; or

(c) is dependent or nutually interdependent on the other person for
support, as evidenced by the totality of the circunstances indicating a
mutual intent to be donestic partners including but not Ilimted to:
common ownership or joint leasing of real or personal property; common
househol di ng, shared income or shared expenses; children in comon;
signs of intent to marry or becone donestic partners under paragraph (a)
or (b) of this subdivision; or the length of the personal relationship
of the persons.

Each party to a donestic partnership shall be considered to be the
domestic partner of the other party. "Domestic partner” shall not
include a person who is related to the other person by blood in a nmanner
that would bar marriage to the other person in New York state. "Domestic
partner” shall also not include any person who is less than eighteen
years of age or who is the adopted child of the other person or who is
related by blood in a nmanner that would bar narriage in New York state
to a person who is the | awmful spouse of the other person.

5. The donee] A PERSON shall not accept the gift under the foll ow ng
ci rcunst ances:

(a) the [donee] PERSON has actual notice of contrary indication by the
decedent ;

(b) where the donor has not properly executed an organ donor card,
driver's license authorization to nake an anatom cal gift, pursuant to
par agr aph (a) of subdivision one of section five hundred four of the
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vehicle and traffic law, [registered] MADE AN ANATOM CAL G FT BY ENROLL-
ING in the New York state [organ and tissue donor] DONATE LIFE registry
under section forty-three hundred ten of this article, or otherw se
given witten authorization for organ or tissue donation, or has revoked
any such authorization, and the gift is opposed by a person or persons
in the highest priority available of the classes specified in paragraph
(a), (b)), (c), (d), (e), (f), (g) or (h) of subdivision two of this
section; or

(c) the [donee] PERSON has reason to believe that an anatom cal gift
is contrary to the decedent's religious or noral beliefs.

[6] 4. A gift of all or part of a body authorizes any exam nation
necessary to assure nedical acceptability of THE gift for the purposes
i nt ended.

[7] 5. The rights of the [donee] PERSON created by the gift are para-
nmount to the rights of others except as provided by section forty-three
hundred eight of this article.

[8. The person who docunents the naking, anending or revoking of an
anatomical gift, acting reasonably and in good faith in accordance with
this article, may accept an anatom cal gift under this article nade by a
person who represents that he or she is entitled to consent to the
donati on. ]

S 4302. [Persons who nmay becone donees and purposes for which anatom
ical gifts may be made] USES AND DI SPOSI TION OF AN ANATOM CAL QG FT.
[The following persons nay becone donees of gifts or bodies or parts
t hereof for the purposes stated:

1. any hospital, surgeon, or physician, for nedical or dental educa-
tion, research, advancenent of nedical or dental science, therapy, or
transpl antation; or

2. any accredited nedical or dental school, college or university for
educati on, research, advancenent of nedical or dental science, or thera-
py, or

3. any bank or storage facility, for medical or dental education,
research, advancenent of nedical or dental science, therapy or trans-
pl antati on; or

4. any specific donee, for therapy or transplantation needed by him

5. an organ procurenent organi zation neeting the requirenents of arti-
cle forty-three-B of this chapter.] 1. EVERY G FT UNDER TH S ARTI CLE
SHALL PASS AS FOLLOWS:

(A) ONLY THE FEDERALLY DESI GNATED ORGAN PROCUREMENT ORGANI ZATI ON  MAY
ACCEPT A G FT OF A SOLI D ORGAN FOR TRANSPLANTATI ON OR THERAPY.

(B) ONLY A NEW YORK STATE LI CENSED BANK OR BANKS MAY ACCEPT A A FT OF
AN EYE OR Tl SSUE FOR TRANSPLANTATI ON OR THERAPY.

(©) ONLY A NEW YORK STATE LI CENSED BANK, ACCREDI TED MEDI CAL OR DENTAL
SCHOOL, COLLEGE OR UNIVERSITY OR APPROPRI ATE RESEARCH ORGANI ZATI ON MAY
ACCEPT A G FT FOR MEDI CAL OR DENTAL EDUCATI ON, RESEARCH, ADVANCEMENT OF
MEDI CAL OR DENTAL SCI ENCE.

2. IF THE EXPRESSED | NTENT OF THE G FT IS FOR TRANSPLANTATI ON OR
THERAPY FOR A SPECI FIED INDIVIDUAL, THE G FT SHALL BE USED FOR THE
PURPCSE, | F SUl TABLE.

3. | F THE EXPRESSED | NTENT OF THE A FT | S FOR TRANSPLANTATI ON OR THER-
APY, OR |IF THERE 1S NO EXPRESSED | NTENT, THE G FT SHALL BE USED FOR
TRANSPLANTATI ON OR THERAPY, | F SU TABLE.

4. |F THE EXPRESSED | NTENT OF THE G FT | S FOR RESEARCH OR EDUCATI ON,
THE G FT SHALL BE USED FOR THAT PURPOSE, |F SU TABLE. | F ANY PART OF THE
G FT CANNOT BE USED FOR RESEARCH OR EDUCATI ON, THE PART MAY BE USED FOR
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TRANSPLANTATI ON OR THERAPY, UNLESS THERE | S AN EXPRESSED | NTENT THAT THE
PART NOT BE USED FOR TRANSPLANTATI ON OR THERAPY.

5. IF A dFT EXPRESSES THE | NTENT THAT | T MAY BE USED FOR MORE THAN
ONE PURPOSE, | T SHALL BE USED FOR ANY OF THOSE PURPOSES, |F SU TABLE,
WTH PRIORITY FOR USE FOR TRANSPLANTATI ON OR THERAPY, OR I N A DI FFERENT
ORDER OF PRIORITY I F THAT | S EXPRESSED I N THE 4 FT.

6. SUBJECT TO SUBDI VI SIONS TWO, THREE, FOUR, AND FIVE OF TH S SUBDI VI -
SION, A GFT OF A BODY PART OF A DECEDENT FOR A PARTI CULAR | NTENDED
PURPCSE SHALL NOT PRECLUDE THE MAKI NG OF ANOTHER G FT UNDER THI S ARTI CLE
OF A BODY OF THE DECEDENT FOR A PARTI CULAR PURPCSE

7. | F ANY PART CANNOT OR MAY NOT BE USED FOR TRANSPLANTATI ON, THERAPY,
RESEARCH, OR EDUCATI ON, CUSTODY OF THE PART SHALL PASS TO THE PERSON
AUTHORI ZED TO DI SPOSE OF THE PART.

S 4303. Manner of executing anatomical gifts. 1. Agift of all or part

of the body under this article may be nade by wll. The gift becones
ef fective upon the death of the testator without waiting for probate. If
the wll is not probated, or if it is declared invalid for testanentary

pur poses, the gift, to the extent that it has been acted wupon in good
faith, is nevertheless valid and effective.

2. A gift of all or part of the body under this article may al so be
made by docunent other than a will. The gift becones effective upon the
death of the donor. The docunent, which nmay be a card designed to be
carried on the person, nust be signed by the donor. Delivery of the
docurment of gift during the donor's lifetine is not necessary to nmake
the gift valid.

3. The gift may be made either to a specified donee or without speci-
fying a donee. If the latter, the gift nay be accepted by and utilized
under the direction of the attendi ng physician upon or follow ng death.
If the gift is nade to a specified donee who is not available at the
time and place of death, the attending physician upon or follow ng
death, in the absence of any expressed indication that the donor desired
otherwise, my accept the gift as donee. The physician who becones a
donee under this subdivision shall not participate in the procedures for
renmovi ng or transplanting a part.

4. [Subject to the prohibitions in subdivision two of section four
thousand three hundred six] |IF the donor [may designate in his wll,
card or other] DESIGNATES I N THE docunent of gift the surgeon or physi-
cian to carry out the appropriate procedures, THE DESI GNATI ON SHALL BE
VO D BUT THE G FT SHALL OTHERWSE BE VALID, UNLESS |IT EXPLIC TLY
PROVI DES OTHERW SE. [In the absence of a designation, or if the designee
is not available, the donee or other person authorized to accept the
gift may enploy or authorize any surgeon or physician for the purpose.]

5. Any gift by a person designated in subdivision tw of section [four
t housand three] FORTY-THREE hundred one of this article shall be by a
docunment signed by himor nade by his tel egraphic, ELECTRONI C, recorded
t el ephonic, or other recorded nessage.

S 4304. Delivery of docunment of gift. If the gift is nade by the donor
to a specified donee, the will, card or other docunent or [an executed]
A copy thereof, nay be delivered to himto expedite the appropriate
procedures i medi ately after death; HOAEVER, delivery is not necessary
to THE wvalidity of the gift. [The will, card or other docunent, or an
execut ed copy thereof, may be deposited in any hospital, bank, storage
facility or registry office that accepts it for safekeeping or for
facilitation of procedures after death.] On request of an interested
party upon or after the donor's death, the person in possession shal
produce the docunent for exam nation.
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S 4305. Revocation of the gift. 1. [If the will, card, or other docu-
ment or executed copy thereof has been delivered to a specified donee,
t he donor may anend or revoke the gift by:

(a) the execution and delivery to the donee of a signed statenent, or

(b) an oral statenent of revocation nade in the presence of two
persons, conmuni cated to the donee, or

(c) a statenent during a termnal illness or injury addressed to an
attendi ng physician and communi cated to the donee, or

(d) a signed card or docunent, found on his person or in his effects.

2. Any docunent of gift which has not been delivered to the donee nay
be revoked in the manner set out in subdivision one of this section or
by destruction, cancellation, or nutilation of the docunent and al
execut ed copi es thereof.

3. Any gift made by a will nay be revoked or anended in the nanner
provi ded for revocation or amendnment of wills or as provided in subdivi-
sion one of this section.] A GFT MAY BE AMENDED OR REVOKED ORALLY IN
THE PRESENCE OF TWO DI SI NTERESTED W TNESSES OR | N A RECORD BY THE DONOR
OR, |F THE G FT WAS MADE AFTER THE DONOR S DEATH BY A PERSON AUTHORI ZED
TO DO SO UNDER SECTI ON FORTY- THREE HUNDRED ONE OF THI S ARTICLE, BY THE
PERSON MAKI NG THE G FT, BY MAJORI TY DECI SI ON OF THE REASONABLY AVAI LABLE
MEMBERS OF THE CLASS THAT MADE THE G FT OR OF THE CLASS OF THE PERSON
VWHO MADE THE G FT, OR BY A MEMBER OF A PRIOR CLASS WHO |S REASONABLY
AVAI LABLE. |IF MORE THAN ONE MEMBER OF THE PRI OR CLASS | S REASONABLY
AVAI LABLE, THE GFT MADE BY A PERSON AUTHORI ZED UNDER  SECTI ON
FORTY- THREE HUNDRED SI X OF THI S ARTI CLE MAY BE

(A) AMENDED ONLY IF A MAJORITY OF THE REASONABLY AVAI LABLE MEMBERS
AGREE TO THE AMENDI NG OF THE G FT; OR

(B) REVOKED ONLY IF A MAJORITY OF THE REASONABLY AVAI LABLE MEMBERS
AGREE TO THE REVOKING OF THE G FT OR I F THEY ARE EQUALLY DI VIDED AS TO
VWHETHER TO REVOKE THE d FT.

2. A REVOCATI ON OR AMENDMENT UNDER PARAGRAPH (A) OR (B) OF SuBDI VI SI ON
ONE OF THIS SECTION | S EFFECTIVE ONLY IF AND AS KNOW BY THE ORGAN
PROCUREMENT ORGANI ZATI ON, TRANSPLANT HOSPI TAL, PHYSI Cl AN OR TECHNI ClI AN
BEFORE AN | NCI SI ON HAS BEEN MADE TO REMOVE A PART FROM THE DONOR' S BODY
OR BEFORE | NVASIVE PROCEDURES HAVE BEGUN TO PREPARE THE RECI PIENT. IN
THE CASE OF THE DONATI ON OF A WHOLE BODY OR PART FOR PURPOSES OF EDUCA-
TI ON OR RESEARCH, A REVOCATI ON UNDER PARAGRAPH (A) OF SUBDI VI SI ON ONE OF
THIS SECTION IS EFFECTI VE ONLY | F THE DONEE KNOAS OR HAS REASON TO KNOW
OF THE REVOCATI ON BEFORE PROCEDURES ARE COMMVENCED TO PREPARE THE BODY OR
PART FOR THE | NTENDED USE

S 4306. Rights and duties at death. 1. The donee nay accept or reject
the gift. |If the donee accepts a gift of the entire body, he may,
subject to the terns of the gift, authorize enbal mng and the use of the
body in funeral services. |If the gift is of a part of +the body, the
donee upon the death of the donor and prior to enbal m ng, may cause the
part to be renoved w thout unnecessary mutilation. After renoval of the
part, custody of the remainder of the body vests in the surviving
spouse, next of kin, or other persons under obligation to dispose of the
body.

2. Wien a donor is determ ned dead based on irreversible cessation of
circulatory and respiratory functions, the tine of death shall be certi-
fied by a physician. Such physician nay not participate in the proce-
dure to renove or transplant the body part. In all other cases the tine
of death shall be certified by the physician who attends the donor at
his death and one ot her physician, neither of whomshall participate in
the procedure for renoving or transplanting the part.
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3. (A A person who acts REASONABLY AND in good faith in accord with
the terms of this article or with the anatom cal gift laws of another
[state] JURISDICTION is not |liable for danages in any civil action or
subject to prosecution in any crimnal proceeding for his OR HER act.

(B) A PERSON WHO DOCUMENTS THE MAKI NG, AMENDI NG OR REVCKI NG OF AN
ANATOM CAL G FT, ACTI NG REASONABLY AND IN GOOD FAI TH | N ACCORDANCE W TH
THI S ARTI CLE, MAY ACCEPT AN ANATOM CAL G FT UNDER THI S ARTI CLE MADE BY A
PERSON WHO REPRESENTS THAT HE OR SHE IS ENTI TLED TO CONSENT TO THE
DONATI ON.

(© AN ENTITY UNDER SECTI ON FORTY- THREE HUNDRED TWO OF THI S ARTI CLE OR
HEALTH CARE PROFESSI ONAL, OR AN AGENT OR EMPLOYEE THEREOF, WHO OR WHI CH
RECOVERS, PROCURES, OBTAINS, OR UTILIZES AN ORGAN OR Tl SSUE | N REASON
ABLE AND GOOD FAI TH RELI ANCE ON | NFORVATI ON PROVIDED IN THE NEW YORK
STATE DONATE LI FE REA STRY SHALL NOT BE LI ABLE IN ANY ClVIL OR CRI M NAL
ACTI ON OR PROCEEDI NG FOR ACTI ON BASED ON SUCH RELI ANCE.

[4. At the tinme of acceptance of the gift, when it is knowmn that the
donation will be used for other than transplantati on purposes, the donee
if requested by the donor or the donor's next of kin shall advise the
donor or the donor's next of kin of the body parts to be wutilized, the
uses to which the body parts nmay be put, whether body parts nay be
transferred to other facilities or institutions and plans for the wulti-
mate disposition of all body parts if the donor has not specified the
ultimate di sposition.]

S 4306-A. DECISIONS RELATING TO LIFE-SUSTAINING TREATMENT. THI'S
SECTI ON  APPLIES | N CASES WHERE (1) A LIVING PATI ENT WHO LACKS DECI SI ON-
MAKI NG CAPACI TY | S REASONABLY LI KELY, AFTER DEATH, TO BE A SU TABLE
ORGAN DONOR FOR TRANSPLANTATI ON OR THERAPY; (11) THE PATI ENT HAS MADE AN
ANATOM CAL G FT OR THERE |I'S NO NOTI CE OF OPPGCSI TI ON TO SUCH AN ANATOW
| CAL G FT BY THE PATIENT; (l11) A HEALTH CARE AGENT OR SURROGATE DECI -
SI O\ MAKER HAS MADE, OR MAY SOON MAKE A LAWFUL DECI SI ON TO W THDRAW OR
W THHOLD LI FE- SUSTAI NI NG TREATMENT FROM THE PATI ENT; AND (IV) THE TI M,
PLACE OR MANNER OF W THDRAW NG OR W THHOLDI NG TREATMENT COULD AFFECT THE
MEDI CAL SUI TABI LI TY OF THE PATI ENT' S ORGANS FOR TRANSPLANTATI ON OR THER-
APY. I N SUCH | NSTANCES, THE ATTENDI NG PHYSI Cl AN SHALL OFFER TO CONSULT
W TH THE AGENT OR SURROGATE, | N COLLABORATION WTH A REPRESENTATIVE OF
THE ORGAN PROCUREMENT ORGANI ZATION, AND SHALL, AS REASONABLY AND
MEDI CALLY APPROPRI ATE, DEFER THE W THDRAWAL OR W THHOLDI NG OF LI FE- SUS-
TAI NI NG TREATMENT PENDI NG SUCH CONSULTATI ON. THE AGENT OR SURROGATE,
AFTER SUCH CONSULTATION, AND AFTER CONSIDERATION OF THE PATIENT' S
REASONABLY KNOWN W SHES UNDER THE Cl RCUMSTANCES, MAY AGREE TO THE
MODI FI CATI ON OF THE TI ME, PLACE OR MANNER OF THE W THDRAWAL OF TREATMENT
I N ORDER TO ENSURE THE MEDI CAL SU TABILITY OF THE PATIENT'S ORGANS,
PROVI DED SUCH DECI SI ON WOULD NOT BE CONTRARY TO THE PATI ENT' S REASONABLY
KNOWN W SHES.

S 4307. Prohibition of sales and purchases of human organs. 1. It
shall be unlawful for any person to knowingly acquire, receive, or
otherwi se transfer for val uable consideration any hunman organ OR Tl SSUE
for use in human transplantation. [The term human organ nmeans the human
ki dney, |liver, heart, |lung, bone marrow, and any ot her human organ or
tissue as may be designated by the conm ssioner but shall exclude
bl ood.] The term "valuable consideration"” does not include the reason-
abl e paynents associated with the renoval, transportation, inplantation,
processi ng, preservation, quality control, and storage of a human organ
OR TI SSUE or the expenses of travel, housing, and |ost wages incurred by
the donor of a human organ in connection with the donation of the organ.
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Any person who violates this section shall be guilty of a class E fel o-
ny.
2. For the purposes of this section, the donation of a kidney or other

organ from a |ive donor for transplantation into an individual condi-
ti oned upon the donation and transplantation of a simlar organ into an
i ndi vidual specified by the donor shall not, in and of itself, be

consi dered to be "val uabl e consi deration"” provided that such donation
and transplant are perforned in accordance with other applicable |aws,
rul es and regul ations, including any specific rules and regul ations the
commi ssioner nmay adopt, wth the advice and consent of the transplant
council, with respect to such conditional donations. No individual nay
make a donation conditioned upon the race, color, creed, national origin
or religious affiliation of the recipient, and no hospital, organ
procurenent organi zation, tissue bank, physician or other professiona
may participate in the performance of any procedure or otherwi se facili-
tate the donation and/or transfer of organs and/or tissue conditioned on
such factors.

S 4308. Prohibition on charging a fee to a donor's estate. Notwith-
standi ng any other provision of law, no physician, hospital or other
health care provider nmay charge the donor's estate, famly or insurer
for any cost incurred in testing or renoving a human organ or tissue
froma donor and such charge shall be void and unenforceabl e.

S 4309. Application. The provisions of this article shall not be
deened to supersede or affect the provisions of the public health |aw
relating to the functions, powers and duties of coroners, coroner's
physi ci ans or nedi cal exam ners.

S 4310. New York state donate I|ife registry for organ and tissue
donations. 1. The departnment shall establish an organ and tissue donor
regi stry, which shall be called and be referred to as the "NEW YORK
STATE donate life registry", OR THE "REG STRY", which shall contain a
listing of all donors who have [declared their consent to make] MADE an
anatom cal gift THROUGH THE REQ STRY.

2. [Such registration of consent to nake an] AN anatomi cal gift can be
made through (a) indication made on the application or renewal formof a
DRIVER S license, (b) indication nmde on a non-driver identification
card application or renewal form (c) enrolling in the registry website
mai ntained by the departnent, which rmay include using an electronic
signature under regul ations of the comm ssioner and subject to article
three of the state technology law, (d) indication nade on a voter regis-
tration form pursuant to subdivision five of section 5-210 of the
el ection law, or (e) through any other nmethod identified by the comm s-
sioner. [The registration shall take effect upon the departnent sending
witten notice of the registration to the person enrolling in the regis-
try.] WTH RESPECT TO REG STRATI ONS MADE UNDER PARAGRAPH (A), (B) OR (D)
OF THI'S SUBDI VI SI ON, ALL | NFORVATI ON DETERM NED NECESSARY BY THE DEPART-
MENT SHALL BE PROVI DED BY THE DEPARTMENT OF MOTOR VEH CLES AND THE BOARD
OF ELECTIONS I N A FORVAT REQUI RED BY THE DEPARTMENT. |In naking regu-
| ations on using an electronic signature for a registration of consent,
t he commi ssioner shall consult with the director of the office of tech-
nol ogy.

3. (a) Information contained in the registry shall be accessible to
(i) federally regul ated organ procurenent [agencies] ORGAN ZATIONS, (ii)
[eye and tissue] banks licensed by the departnment pursuant to article
forty-three-B of this chapter, (iii) any other entity formally approved
by the conm ssioner.
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(b) [The] I NDIVIDUALLY |DENTIFIABLE information contained in the
regi stry shall not be released to any person except as expressly author-
ized by this section solely for the purpose of identifying potential
organ and tissue donors at or near the time of death, HOAEVER DEl DENTI -
FI ED AND AGGREGATE | NFORMATI QN, | NCLUDI NG DEMOGRAPHI C | NFORMATI ON MAY BE
RELEASED TO THE ENTI TI ES DESCRI BED | N PARAGRAPH (A) OF THI' S SUBDI VI SI ON,
FOR PURPOSES OF QUALI TY REVI EW AND ASSURANCE AND THE CREATI ON OF STATI S-
TI CAL REPORTS.

4. [I1f the departnment had an established registry prior to the effec-
tive date of this section, it shall be deenmed to neet the requirenents
of this section.

5.] The registry shall provide persons enrolled the opportunity to
speci fy which organs and tissues they want to donate and if the donation
can be used for transplantati on, THERAPY, research, [or both] EDUCATI ON
OR ANY COwBI NATI ON THEREOF. | F A PERSON DOES NOT RESTRICT H'S OR HER
DONATI ON, THE CONSENT SHALL BE DEEMED TO BE A CONSENT FOR ANY AND ALL
ORGANS AND TI SSUES FOR TRANSPLANTATI ON, THERAPY, AND RESEARCH PURPCSES.

[6. A person registered in the organ and tissue registry before the
effective date of this subdivision shall be deemed to have expressed
intent to donate, until and unless he or she files an amendnent to his
or her registration or a new regi stration expressing consent to donate.

7. The comm ssioner shall contact each person registered before the
effective date of this subdivision in the organ and tissue registry in
witing to informhimor her that at the tinme he or she registered, the
registry was that of intent and that the registry is now one of consent,
to explain in clear and understandable terns the difference between
intent and consent, and to provide opportunity for the person to change
his or her registration to provide consent by anmending his or her
current registration or executing a new regi stration.

8.] 5. UPON THE EFFECTI VE DATE OF THE CHAPTER OF THE LAWS OF TWO THOU-
SAND ELEVEN WHI CH AMENDED THI S SECTI ON, ANY REGQ STRATION ON THE DONATE
LIFE REG STRY SHALL BE DEEMED TO BE AN AUTHORI ZATI ON OF THE SPECI FI ED
ANATOM CAL G FT, WHI CH CANNOT BE REVOKED BY ANY THI RD PARTY.

6. The conmm ssioner is authorized to pronulgate rules and regul ations
necessary to inplenent the provisions of this section.

S 4311. REQUEST FOR CONSENT TO AN ANATOM CAL G FT. 1. (A) WHEN THE
DEATH OF A PERSON I N A HOSPI TAL HAS OCCURRED OR IS | MM NENT, THE HGCSPI -
TAL SHALL CONTACT THE FEDERALLY DESI GNATED ORGAN PROCUREMENT ORGANI ZA-
TION I N ORDER TO MAKE A PRELI M NARY DETERM NATION OF THE SUI TABILITY OF
THE PERSON FOR ORGAN DONATI ON. A HOSPI TAL SHALL MAKE SUCH CONTACT IN A
TI MELY MANNER SUFFI Cl ENT TO ENSURE THAT THE EXAM NATI ON, EVALUATI ON, AND
ASCERTAI NMENT OF DONOR STATUS CAN BE COWLETED WTHIN A TIME FRAME
COWPATI BLE W TH THE DONATI ON OF ORGANS AND TI SSUES FOR TRANSPLANT. THE
NOTI FI CATI ON SHALL BE MADE W THOUT REGARD TO WHETHER THE PERSON HAS
EXECUTED AN ADVANCE DI RECTI VE FOR HEALTH CARE.

(B) WHEN A HOSPI TAL REFERS A PERSON WHO IS DEAD OR WHOSE DEATH | S
| MM NENT TO AN ORGAN PROCUREMENT ORGANI ZATI ON, THE ORGANI ZATI ON SHALL
MAKE A REASONABLE SEARCH OF THE RECORDS OF THE NEW YORK STATE DONATE
LI FE REA STRY AND ANY STATE- AUTHORI ZED DONOR REG STRY THAT | T KNOAS
EXI STS FOR THE GEOGRAPHI CAL AREA | N WHI CH THE PERSON RESI DES | N ORDER TO
ASCERTAI N WHETHER THE PERSON HAS MADE AN ANATOM CAL QG FT.

(O |IF THE PATIENT HAS A VALIDLY EXECUTED DONOR CARD, DONOR DESI G
NATI ON ON A DRI VER S LI CENSE, ADVANCE DI RECTI VE FOR HEALTH CARE, WLL,
OTHER DOCUMENT OF GdFT, OR REGQ STRATION W TH A STATEW DE ORGAN AND
TI SSUE DONOR REG STRY, THE PROCUREMENT ORGANI ZATI ON REPRESENTATI VE OR
THE DESI GNATED REQUESTER SHALL ATTEMPT TO NOTIFY A PERSON LI STED I N
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SECTI ON FORTY- THREE HUNDRED SI X OF THIS ACT OF THE G FT. | F NO DOCUMENT
O GFT IS KNOAWN TO THE PROCUREMENT ORGANI ZATI ON REPRESENTATI VE OR THE
DESI GNATED REQUESTER, ONE OF THOSE TWO | NDI VI DUALS SHALL ASK AN APPRO
PRIATE PERSON LISTED IN SECTION FORTY-THREE HUNDRED SI X OF THI S ACT
VWHETHER THE DECEDENT HAD A VALI DLY EXECUTED DOCUMENT OF G FT. | F THERE
IS NO EVIDENCE OF AN ANATOM CAL G FT OR REFUSAL BY THE DECEDENT, THE
PROCUREMENT ORGANI ZATI ON  REPRESENTATIVE OR THE DESI GNATED REQUESTER
SHALL ATTEMPT TO NOTIFY A PERSON LI STED | N SECTI ON FORTY- THREE HUNDRED
SI X OF TH S ARTI CLE OF THE OPTI ON TO DONATE ORGANS OR TI SSUES.

(D) ALL HOSPI TALS SHALL SELECT AT LEAST ONE EYE BANK OR TISSUE BANK
FOR THE PROCUREMENT OF Tl SSUE, AS DEFI NED I N SECTI ON FORTY- THREE HUNDRED
SI XTY OF TH S CHAPTER. A HOSPI TAL SHALL NOTI FY THE FEDERALLY DESI GNATED
ORGAN PROCUREMENT ORGANI ZATION OF |ITS CHOCE OF TISSUE PROCUREMENT
PROVIDERS. | F A HOSPI TAL SELECTS MORE THAN ONE EYE BANK OR Tl SSUE BANK
AS A PROCUREMENT PROVI DER, | T MAY SPECI FY A ROTATION OF REFERRALS FOR
PURPCSES OF TI SSUE PROCUREMENT.

2. VWHERE THE FEDERALLY DESI GNATED ORGAN PROCUREMENT ORGANI ZATI ON, EYE
BANK OR Tl SSUE BANK IS CONTACTED, | T SHALL, |IN CONSULTATION WTH THE
HOSPI TAL, AFTER APPROPRI ATE MEDI CAL SCREENI NG (WHI CH MAY | NCLUDE M NI -
MALLY | NVASI VE TESTI NG, DETERM NE SUl TABI LI TY FOR ORGAN, EYE AND TI SSUE
DONATI ON, AS APPROPRI ATE. WHERE A FEDERALLY DESI GNATED ORGAN PROCUREMENT
ORGANI ZATI ON | S CONTACTED, | T SHALL CONTACT THE APPROPRI ATE EYE BANK OR
TI SSUE BANK W TH RESPECT TO SUI TABI LI TY FOR EYE OR TI SSUE DONATI ON.

3. |IF THE FEDERALLY DESI GNATED ORGAN PROCUREMENT ORGANI ZATI ON, EYE
BANK OR Tl SSUE BANK DETERM NES THAT ORGAN, EYE OR TISSUE DONATI ON,
RESPECTI VELY, | S NOT APPROPRI ATE BASED ON ESTABLI SHED MEDI CAL CRI TERI A,
THI'S SHALL BE NOTED BY HOSPI TAL PERSONNEL ON THE PATI ENT'S RECORD, AND
NO FURTHER ACTI ON W TH RESPECT TO ORGAN, EYE OR Tl SSUE DONATI ON, RESPEC-
TI VELY, | S NECESSARY.

4. VWHERE A PATIENT IS A SU TABLE CANDI DATE FOR ORGAN, EYE OR TI SSUE
DONATI ON AND WHERE THE PATI ENT HAS NOT PROPERLY EXECUTED AN ORGAN DONOR
CARD, DRIVER S LI CENSE AUTHORI ZATI ON TO MAKE AN ANATOM CAL 4 FT, PURSU
ANT TO PARAGRAPH (A) OF SUBDI VI SI ON ONE OF SECTI ON FI VE HUNDRED FOUR OF
THE VEH CLE AND TRAFFI C LAW CONSENTED TO MAKE AN ANATOM CAL G FT AND BE
ENROLLED IN THE NEW YORK STATE DONATE LIFE REG STRY UNDER SECTI ON
FORTY- THREE HUNDRED TEN OF THIS ARTICLE, OR OTHERWSE G VEN WRI TTEN
AUTHORI ZATION FOR ORGAN, EYE OR Tl SSUE DONATI ON, THE HOSPI TAL ORI TS
DESI GNEE SHALL CAUSE A TI MELY REQUEST TO BE MADE TO ANY OF THE PERSONS
LISTED IN SUBDIVISION TWO OF SECTI ON FORTY- THREE HUNDRED ONE OF THI S
ARTI CLE.

5. THE PERSON | NI TI ATI NG THE REQUEST SHALL BE DESI GNATED BY A HOSPI TAL
AND SHALL BE A REPRESENTATI VE OF A FEDERALLY DESI GNATED ORGAN PROCURE-
MENT ORGANI ZATI ON, EYE BANK, TISSUE BANK, OR A DESI GNATED REQUESTOR. AS
USED I N THI' S SECTI ON A "DESI GNATED REQUESTOR' SHALL MEAN A PERSON WHO
HAS COVWPLETED A COURSE PROVI DED BY A FEDERALLY DESI GNATED ORGAN PROCURE-
MENT ORGANI ZATI ON, EYE BANK OR Tl SSUE BANK, WHI CHEVER | S APPLI CABLE, ON
HOW TO APPROACH POTENTI AL DONOR FAM LI ES AND REQUEST ORGAN, EYE, OR
TI SSUE DONATI ON.

S 2. Article 43-A of the public health law i s REPEALED.

S 3. Subparagraph (x) of paragraph (a) of subdivision 2 of section
4201 of the public health law, as anmended by chapter 401 of the |laws of
2007, is anmended to read as foll ows:

(x) a chief fiscal officer of a county or a public adm nistrator
appoi nted pursuant to article twelve or thirteen of the surrogate's
court procedure act, [or] any other person acting on behalf of the dece-
dent, provided that such person has executed a witten statenment pursu-
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ant to subdivision seven of this section, A CORONER, MEDI CAL EXAM NER
OR A HOSPI TAL ADM NI STRATOR.

S 4. This act shall take effect inmediately; provided that sections
one and two of this act shall take effect on the first of January next
succeeding the date on which this act shall have becone a | aw, and
provided further that effective inmmediately it shall be lawful for a
hospi tal, organ procurenent organization, or bank or storage facility as
defined in article 43 or 43-B of the public health |aw to adopt and
i mpl enent policies that are consistent with article 43 of the public
health law as anended by section one of this act, and for appropriate
personnel to act in accordance with such policies.



