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STATE OF NEW YORK

7490
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
May 6, 2011

Introduced by M of A JORDAN, MLAUGHLI N, MONTESANO CROUCH, CALHOUN,
HAWLEY, LOSQUADRO -- Muilti-Sponsored by -- M of A SAYWARD -- read
once and referred to the Conmttee on Governmental Enpl oyees

AN ACT to anend the retirenent and social security law, in relation to
establishing a defined contribution retirenent plan

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The retirenent and social security law is anended by addi ng
a new article 23 to read as foll ows:
ARTI CLE 23
DEFI NED CONTRI BUTI ON RETI REMENT PLAN
SECTI ON 1207. APPLI CABI LI TY.
1208. DEFI NI TI ONS.
1209. ESTABLI SHVENT OF A DEFI NED CONTRI BUTI ON PLAN.
1210. CONTRI BUTI ONS TO THE DEFI NED CONTRI BUTI ON PLAN.
1211. ESTABLI SHVENT OF 403(B) PLAN FOR CERTAI N MEMBERS.
1212. OVERTI ME FOR EXI STI NG MEMBERS.
1213. PAYMENTS UPON SEPARATI ON FROM EMPLOYMENT.
1214. TRANSFERABI LI TY UPON SEPARATI ON OF EMPLOYMENT.
1215. TRANSFERABI LI TY OF PRI OR TAX- DEFERRED ANNUI TY | NTO TRUST.
1216. | NCOVE TAX EXEMPTI ON FOR CERTAI N PAYNMENTS.
1217. SEVERABI LI TY CLAUSE.

S 1207. APPLICABILITY. NOTW THSTANDI NG ANY PROVI SION OF LAW TO THE
CONTRARY, THE PROVI SIONS OF THI'S ARTICLE SHALL BE APPLICABLE TO ALL
EMPLOYEES IN THE NEW YORK STATE RETI REMENT SYSTEM OR NEW YORK CI TY
RETI REMENT SYSTEM AS DEFI NED I N SECTI ON TWELVE HUNDRED EIGHT OF THI'S
ARTI CLE, WHO FIRST JO NED SUCH SYSTEM ON OR AFTER JANUARY FI RST, TWD
THOUSAND TWELVE. HOWEVER, THE PROVISIONS OF SECTION TWELVE HUNDRED
TWELVE OF THI'S ARTICLE SHALL BE APPLICABLE TO CURRENT MEMBERS AND
EMPLOYEES WHO FI RST JO NED SUCH SYSTEM PRI OR TO JANUARY FI RST, TWD THOU
SAND TWELVE. UNDER NO Cl RCUMSTANCES SHALL AN EMPLOYEE WHO JONS A NEW

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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YORK STATE RETI REMENT SYSTEM OR A NEW YORK CI TY RETI REMENT SYSTEM AFTER
JANUARY FI RST, TWO THOUSAND TWELVE, BE ELI G BLE FOR PARTICIPATION IN A
DEFI NED BENEFI T RETI REMENT PLAN, AS ESTABLI SHED UNDER ARTI CLE El GHT,
ELEVEN, FOURTEEN, FIFTEEN OR TWENTY- TWO OF TH S CHAPTER, ARTI CLE ELEVEN
OF THE EDUCATI ON LAW OR TI TLE TH RTEEN OF THE ADM NI STRATI VE CODE OF THE
CITY OF NEW YORK.

S 1208. DEFI NI TIONS. FOR THE PURPCSES OF TH S ARTICLE THE TERMs: A
"NEW YORK STATE RETIREMENT SYSTEM' SHALL MEAN THE NEW YORK STATE AND
LOCAL EMPLOYEES' RETI REMENT SYSTEM NEW YORK STATE AND LOCAL PCLI CE AND
FIRE RETIREMENT SYSTEM AND THE NEW YORK STATE TEACHERS RETI REMENT
SYSTEM

B. "NEWYORK CI TY RETI REMENT SYSTEM' SHALL MEAN THE NEW YORK CITY
EMPLOYEES' RETI REMENT SYSTEM NEW YORK CI TY TEACHERS' RETI REMENT SYSTEM
NEW YORK CI TY BOARD OF EDUCATI ON RETI REMENT SYSTEM NEW YORK CI TY PCLI CE
DEPARTMENT PENSI ON  FUND, AND THE NEW YORK CI TY FI RE DEPARTMENT PENS| ON
FUND.

C. "TRUSTEE' SHALL BE: (1) THE NEW YORK STATE COVPTRCOLLER FOR THE NEW
YORK STATE AND LOCAL EMPLOYEES' RETI REMENT SYSTEM OR THE NEW YORK STATE
AND LOCAL POLI CE AND FI RE RETI REMENT SYSTEM

(2) THE BOARD OF TRUSTEES FOR THE NEW YORK STATE TEACHERS' = RETI REMENT
SYSTEM

(3) THE BOARD OF TRUSTEES FOR THE NEW YORK CI TY TEACHERS' RETI REMENT
SYSTEM

(4) THE BOARD OF TRUSTEES FOR THE NEW YORK CI TY RETI REMENT SYSTEM

D. "EMPLOYEES' RETI REMENT SYSTEM' SHALL MEAN THE NEW YORK STATE AND
LOCAL EMPLOYEES'  RETI REMENT SYSTEM AND THE NEW YORK CI TY EMPLOYEES
RETI REMENT SYSTEM

E. "TEACHERS' RETI REMENT SYSTEM' SHALL MEAN THE NEW YORK STATE TEACH
ERS RETI REMENT SYSTEM THE NEW YORK CI TY TEACHERS RETI REMENT SYSTEM
AND THE NEW YORK CI TY BOARD OF EDUCATI ON RETI REMENT SYSTEM

F. "PARTI Cl PATI NG EMPLOYER' SHALL MEAN AN EMPLOYER PARTICI PATING IN A
NEW YORK STATE RETI REMENT SYSTEM OR A NEW YORK CI TY RETI REMENT SYSTEM

G "FI NANCI AL ORGANI ZATI ON' SHALL MEAN AN ORGANI ZATI ON AUTHCORI ZED TO
DO BUSI NESS | N THE STATE OF NEW YORK AND:

(1) I'S AN AUTHORI ZED FI DUCI ARY TO ACT AS A TRUSTEE PURSUANT TO THE
PROVISIONS OF AN ACT OF CONGRESS ENTI TLED "EMPLOYEE RETI REMENT | NCOVE
SECURI TY ACT OF 1974" AS SUCH PROVI SIONS MAY BE AMENDED FROM TIME TO
TI ME, OR AN | NSURANCE COVPANY; AND

(2)(A) |I'S LI CENSED OR CHARTERED BY THE STATE | NSURANCE DEPARTMENT; (B)
IS LICENSED OR CHARTERED BY THE STATE BANKI NG DEPARTMENT; (C) 1S CHAR-
TERED BY AN AGENCY OF THE FEDERAL GOVERNMENT; (D) IS SUBJECT TO THE
JURI SDI CTI ON AND REGULATI ON OF THE SECURI TI ES AND EXCHANGE COW SSI ON OF
THE FEDERAL GOVERNMENT; OR (E) IS ANY OTHER ENTI TY OTHERW SE AUTHORI ZED
TO ACT IN TH S STATE AS A TRUSTEE PURSUANT TO THE PROVI SIONS OF AN ACT
OF CONGRESS ENTI TLED "EWMPLOYEE RETI REMENT | NCOVE SECURI TY ACT OF 1974"
AS SUCH PROVI SI ONS MAY BE AMENDED FROM TI ME TO TI ME.

S 1209. ESTABLI SHVENT OF A DEFI NED CONTRI BUTI ON PLAN. A FOR EACH
EMPLOYEE WHO JO NS A NEW YORK STATE RETI REMENT SYSTEM OR A NEW YORK CI TY
RETI REMENT SYSTEM ON OR AFTER JANUARY FI RST, TWO THOUSAND TWELVE, THE
TRUSTEE OF SUCH SYSTEM SHALL ESTABLISH A TRUST PURSUANT TO SECTION
457(B) OF TITLE 26 OF THE UNI TED STATES CODE, PROVI DED THAT SUCH EMPLOY-
EE ELECTS TO CONTRI BUTE TO SUCH TRUST. THE TRUSTEE SHALL PROMULGATE THE
RULES AND REGULATI ONS BY VWH CH AN EMPLOYEE CAN ELECT TO PARTI Cl PATE OR
DECLINE TO PARTICIPATE IN A SECTI ON 457(B) PLAN, | NCLUDI NG THE FORM BY
VWH CH THE ELECTI ON MJUST BE MADE, PROVI DED THAT THE RULES AND REGULATI ONS
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REMAI N CONSI STENT W TH SECTI ON 457 OF THE UNI TED STATES CCDE AND THI' S
ARTI CLE.

B. THE TRUSTEE OF THE RETIREMENT SYSTEM SHALL ESTABLI SH A LI ST OF
I NVESTMENT FUNDS MANAGED BY APPROVED FI NANCI AL ORGANI ZATIONS IN WH CH
THE EMPLOYEE CAN CHOOSE TO | NVEST CONTRI BUTI ONS MADE PURSUANT TO SECTI ON
TWELVE HUNDRED TEN OF THI S ARTI CLE.

(1) THE TRUSTEE SHALL PROMULGATE THE RULES AND REGULATI ONS THAT SHALL
ESTABLI SH STANDARDS FOR THE SELECTION OF FINANCIAL ORGAN ZATI ONS,
AUTHORI ZED TO DO BUSINESS IN TH' S STATE, TO PARTI Cl PATE | N SUCH PLANS,
| NCLUDI NG BUT NOT LIMTED TO, THE FOLLONNG CRITERIA: (A RATES OF
COMW SSI ON, BROKERAGE AND OTHER FEES, ADM NI STRATI VE EXPENSES AND
RELATED SERVI CE CHARGES | MPOSED BY THE FI NANCI AL ORGANI ZATI ON; (B) VARI -
ETY OF TYPES OF | NVESTMENT OPPORTUNI TI ES OFFERED BY THE FI NANCI AL ORGAN-
| ZATI ON AND/ OR AMONG THE FI NANCI AL ORGANI ZATI ONS SELECTED AND THE ABI LI -
TY TO TRANSFER AMONG SUCH OPPORTUNITIES, (C) THE STABILITY OF THE
FI NANCI AL  ORGANI ZATI ON AS EVI DENCED BY EXPERI ENCE, REPUTATI ON, ASSETS
AND HOLDI NGS, ABILITY TO GUARANTEE SPECI FI C RATES OF RETURN, (D) ABILITY
TO COVMPLY W TH REPORTI NG REQUI REMENTS TO THE COMPTROLLER AND TO PARTI G-
| PATES IN SUCH A PLAN, AND (E) SUCH OTHER FACTORS VH CH WOULD BE CONSI D-
ERED BY A PRUDENT | NVESTOR | N SUCH A PLAN.

(2) THE TRUSTEE SHALL PROVI DE SUCH | NFORVATI ON ABOUT EACH APPROVED
FI NANCI AL ORGANI ZATI ON TO ALL MEMBERS FOR WHOM A TRUST |S ESTABLI SHED
PURSUANT TO TH'S ARTICLE UPON THE ESTABLI SHVENT OF THE TRUST AND ON A
YEARLY BASI S THEREAFTER.

C. THE EMPLOYEE SHALL HAVE THE AUTHORI TY TO DI RECT THE MANAGEMENT OF
ALL CONTRI BUTIONS MADE TO H'S OR HER TRUST BY ONE OR ALL OF THE FI NAN-
Cl AL ORGANI ZATI ONS APPROVED BY THE TRUSTEE OR THE EMPLOYEE CAN DESI GNATE
THE TRUSTEE TO DI RECT SUCH CONTRI BUTI ONS ON BEHALF OF THE EMPLOYEE. [N
THE EVENT THE TRUSTEE |S DESI GNATED TO DI RECT CONTRI BUTI ONS ON THE
EMPLOYEE' S BEHALF, SUCH | NVESTMENTS SHALL BE MADE W TH THE LEVEL OF RI SK
THE TRUSTEE DEEMs APPROPRI ATE CONSI DERI NG THE EMPLOYEE S EXPECTED AGE OF
RETI REMENT. | N THE EVENT THE EMPLOYEE DESI GNATES THE TRUSTEE TO | NVEST
SUCH CONTRI BUTI ONS AND FAILS TO PROVI DE AN EXPECTED AGE OF RETI REMENT,
THE TRUSTEE SHALL ASSUME THE EXPECTED RETI REMENT AGE | S SI XTY YEARS OF
AGE.

D.  UNDER NO Cl RCUMSTANCE, EXCEPT WHERE A COURT OF COVPETENT JURI SDI C-
TI ON DETERM NES THAT THE TRUSTEE ACTED I N BAD FAI TH, SHALL THE TRUSTEE
BE HELD LI ABLE FOR ANY LOSSES | NCURRED I N THE TRUST.

S 1210. CONTRI BUTIONS TO THE DEFI NED CONTRI BUTI ON PLAN. A. FOR EACH
EMPLOYEE ON BEHALF OF WHOM A TRUST | S ESTABLI SHED PURSUANT TO SECTI ON
TWELVE HUNDRED NINE OF TH S ARTI CLE, THE EMPLOYER SHALL CONTRI BUTE AN
AMOUNT EQUAL TO ONE HUNDRED PERCENT OF THE EMPLOYEE' S CONTRI BUTI ON UP TO
THREE PERCENT OF THE EMPLOYEE' S TOTAL COMPENSATI ON I N THE PAY PERI CD FOR
VWH CH CONTRI BUTI ONS ARE BEI NG MADE.

B. THE EMPLOYEE CAN CHOCSE, BUT NOT BE REQUI RED, TO CONTRI BUTE UP TO
ONE HUNDRED PERCENT OF THEI R TOTAL COVPENSATI ON TO THE TRUST.

C. IN THE EVENT THE CONTRI BUTI ONS MADE PURSUANT TO THI S SECTI ON WOULD
EXCEED THE LI M TATI ONS | MPOSED BY SECTION 457(B) OF TITLE 26 OF THE
UNI TED STATES CODE, THE EMPLOYEE' S CONTRI BUTI ON SHALL BE REDUCED UNTI L
THE SUM OF THE EMPLOYEE' S CONTRI BUTI ON AND THE EMPLOYER S CONTRI BUTI ON
MEET SUCH LI M TATIONS. I N THE EVENT THE EMPLOYER S CONTRI BUTI ON | S LESS
THAN THREE PERCENT OF THE EMPLOYEE S TOTAL COVPENSATI ON AND THE EMPLOYEE
CONTRI BUTES TO A SECTI ON 403(B) TRUST PURSUANT TO SECTI ON TWELVE HUNDRED
ELEVEN OF TH S ARTI CLE, THE DI FFERENCE BETWEEN THREE PERCENT AND THE
EMPLOYER S CONTRI BUTI ON TO THE EMPLOYEE' S SECTI ON 457(B) TRUST SHALL BE
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CONTRI BUTED TO THE EMPLOYEE' S SECTI ON 403(B) TRUST, PROVIDED THAT THE
EMPLOYEE' S CONTRI BUTI ON EQUALS OR EXCEEDS SUCH CONTRI BUTI ON.

S 1211. ESTABLI SHVENT OF 403(B) PLAN FOR CERTAI N MEMBERS. A. EMPLOYEES
WHO ARE MEMBERS OF A TEACHERS' ~RETI REMENT SYSTEM OR EMPLOYEES' RETI RE-
MENT SYSTEM MAY CHOOSE TO HAVE AN ADDI TI ONAL TRUST ESTABLI SHED PURSUANT
TO SECTI ON 403(B) OF TI TLE 26 OF THE UNI TED STATES CODE | F THE FOLLOW NG
CRI TERI A ARE MET:

(1) SUCH EMPLOYEE IS ELIGBLE FOR PARTICl PATION I N BOTH A SECTI ON
457(B) PLAN AND A SECTI ON 403(B) PLAN.

(2) THE EMPLOYER S CONTRI BUTI ON TO THE SECTI ON 457(B) PLAN MEETS THE
MAXI MUM LI M TATI ONS | MPOSED BY SECTI ON 457(B) OF TITLE 26 OF THE UNI TED
STATES CODE, OR THE SUM OF THE EMPLOYER' S AND EMPLOYEE' S CONTRI BUTI ON
MEETS THE MAXI MUM LI M TATI ONS | MPOSED BY THE CODE.

(3) THE EMPLOYEE FILES WRI TTEN NOTI FI CATI ON TO H' S OR HER RETI REMENT
SYSTEM IN A FORM TO BE DETERM NED BY THE TRUSTEE OF THE SYSTEM STATI NG
THAT HE OR SHE CHOOSES TO PARTI Cl PATE I N A SECTI ON 403(B) PLAN.

B. AN EMPLOYEE ON WHOSE BEHALF A TRUST |'S ESTABLI SHED PURSUANT TO THI S
SECTI ON  MAY CONTRI BUTE UP TO ONE HUNDRED PERCENT OF THEI R TOTAL COVPEN-
SATI ON, SUBJECT TO THE LI M TATI ONS OF SECTI ON 403(B) OF TITLE 26 OF THE
UNI TED STATES CCDE.

C. UNDER NO Cl RCUMBTANCES, EXCEPT FOR THOSE PROVI DED | N SECTI ON TWELVE
HUNDRED TEN OF TH' S ARTI CLE, SHALL AN EMPLOYER MAKE ANY CONTRI BUTI ONS TO
A TRUST ESTABLI SHED PURSUANT TO THI S SECTI ON.

D. ANY TRUST ESTABLI SHED PURSUANT TO THI S SECTI ON SHALL OTHERW SE BE
GOVERNED PURSUANT TO THE PROVI SIONS OF SECTI ON TWELVE HUNDRED NI NE OF
TH'S ARTI CLE.

S 1212. OVERTI ME FOR EXI STI NG MEMBERS. A. THE TRUSTEE OF EACH NEW YORK
STATE RETI REMENT SYSTEM AND NEW YORK CI TY RETI REMENT SYSTEM SHALL ESTAB-
LI SH A TRUST PURSUANT TO SECTI ON 457(B) OF TITLE 26 OF THE UNI TED STATES
CODE FOR EACH EMPLOYEE WHO BECAME A MEMBER OF SUCH SYSTEM BEFORE JANUARY
FIRST, TWD THOUSAND TWELVE, WHO | S ELI G BLE TO RECEl VE OVERTI ME COVPEN-
SATI ON, AND WHO ELECTS TO CONTRI BUTE TO SUCH TRUST.

(1) THE TRUSTEE SHALL PROVULGATE THE RULES AND REGULATI ONS BY WHI CH AN
EMPLOYEE CAN ELECT TO PARTI Cl PATE OR DECLI NE TO PARTI Cl PATE I N A SECTI ON
457(B) PLAN, | NCLUDING THE FORM BY WHI CH THE ELECTION MJUST BE MADE,
PROVIDED THAT THE RULES AND REGULATI ONS REMAI N CONSI STENT W TH SECTI ON
457 OF THE UNI TED STATES CODE AND THI'S ARTI CLE.

(2) IN THE CASE I N WHI CH AN EMPLOYEE ELECTS TO MAKE CONTRIBUTIONS, |T
SHALL BE THE RESPONSI BI LI TY OF THE EMPLOYER TO DETERM NE AND TO REPORT
TO THE TRUSTEE, THE AMOUNT OF SUCH EMPLOYEE' S WAGES THAT ARE PAID AS
OVERTI ME COWPENSATION [N THE PAY PERI OD FOR WHI CH CONTRI BUTI ONS ARE
BEI NG MADE.

B. FOR EACH EMPLOYEE ON BEHALF OF WHOM A TRUST |'S ESTABLI SHED PURSUANT
TO THI'S SECTI ON THE EMPLOYER SHALL CONTRI BUTE AN AMOUNT EQUAL TO ONE
HUNDRED PERCENT OF THE EMPLOYEE S CONTRI BUTI ON UP TO THREE PERCENT OF
THE EMPLOYEE' S TOTAL OVERTI ME COMPENSATI ON | N THE PAY PERIOD FOR W CH
CONTRI BUTI ONS ARE BEI NG MADE.

C. THE EMPLOYEE CAN CHOOSE, BUT NOT BE REQUI RED, TO CONTRI BUTE UP TO
ONE HUNDRED PERCENT OF THEI R TOTAL OVERTI ME COVPENSATI ON TO THE TRUST.

D. IN THE EVENT THE CONTRI BUTI ONS MADE PURSUANT TO THI' S SECTI ON WOULD
EXCEED THE LI M TATI ONS | MPOSED BY SECTION 457(B) OF TITLE 26 OF THE
UNI TED STATES CODE, THE EMPLOYEE S CONTRI BUTI ON SHALL BE REDUCED UNTI L
THE SUM OF THE EMPLOYEE' S CONTRI BUTI ON AND THE EMPLOYER S CONTRI BUTI ON
MEET SUCH LI M TATI ONS.
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E. ANY TRUST ESTABLI SHED PURSUANT TO THI S SECTI ON SHALL OTHERW SE BE
GOVERNED ACCORDI NG TO THE PROVI SI ONS OF SECTI ON TWELVE HUNDRED N NE OF
TH S ARTI CLE.

F. UNDER NO Cl RCUMSTANCES SHALL OVERTI ME COVPENSATI ON, FOR SERVI CES
PERFORMED BY AN EMPLOYEE ON OR AFTER THE EFFECTI VE DATE OF THI S SECTI ON,
BE REPORTABLE AS WAGES TO THE TRUSTEE OF SUCH SYSTEM FOR THE PURPCSE OF
DETERM NI NG AN EMPLOYEE' S CONTRI BUTI ON TO THEI R DEFI NED BENEFI T PLAN OR
FOR THE | NCLUSI ON OF SUCH WAGES IN THE COWUTATION OF THE EMPLOYEE S
FI NAL AVERAGE SALARY OR FI NAL COVPENSATI ON FOR DETERM NI NG SUCH EMPLOY-
EE' S PENSI ON BENEFI T.

S 1213. PAYMENTS UPON SEPARATI ON FROM EMPLOYMENT. A.  UPON THE SEPA-
RATI ON FROM EMPLOYMENT OF AN EMPLOYEE FOR WHOM A TRUST | S ESTABLI SHED,
ONE HUNDRED AND THREE PERCENT OF THE CURRENT VALUE OF ALL ACCRUED VACA-
TION TIME SHALL BE CONTRI BUTED BY THE EMPLOYER | NTO A TRUST ESTABLI SHED
ON BEHALF OF THE EMPLOYEE, PROVI DED THAT THE TOTAL AMOUNT OF ACCRUED
VACATION TIME IS NOT' TO EXCEED THI RTY DAYS. SUCH CONTRI BUTI ONS SHALL BE
SUBJECT TO THE LI M TATI ONS | MPOSED BY SECTI ON 457(B) OF TITLE 26 OF THE
UNI TED STATES CCDE, AND |IN THE CASE OF AN EMPLOYEE FOR VWHOM AN ADDI -
TI ONAL TRUST | S ESTABLI SHED PURSUANT TO SECTI ON TWELVE HUNDRED ELEVEN OF
TH' S ARTI CLE, SUCH CONTRI BUTI ON SHALL BE SUBJECT TO THE LI M TATI ONS
| MPOSED BY SECTI ON 403(B) OF TI TLE 26 OF THE UNI TED STATES CODE.

B. AN EMPLOYEE MAY CHOOSE TO RECEI VE A LUMP- SUM PAYMENT OF ACCRUED
VACATI ON TI ME OR ANY PROPCRTI ON OF ACCRUED VACATION TIME OWED TO THE
EMPLOYEE PURSUANT TO SUBDI VI SION A OF TH'S SECTION I N LI EU OF A CONTRI B-
UTTON OF THE VALUE OF SUCH TIME TO THE TRUST ESTABLI SHED ON BEHALF OF
THE EMPLOYEE. SUCH OPTION | S TO BE CHOSEN BY WRI TTEN AFFI RVATI ON TO THE
EMPLOYER. IN THE EVENT THE EMPLOYEE DCES NOT PROVI DE SUCH AFFI RVATI ON,
THE PAYMENT OF ACCRUED VACATI ON TI ME SHALL BE MADE PURSUANT TO SuUBDI VI -
SION A OF TH' S SECTI ON.

C. FOR AN EMPLOYEE WHO RE-ENTERS PUBLIC EMPLOYMENT AFTER HAVI NG
RECEI VED PAYMENTS OR CONTRIBUTIONS UNDER TH'S SECTION, ANY FUTURE
PAYMENT OR CONTRI BUTI ON MADE UNDER THI S SECTI ON SHALL BE REDUCED BY ONE
HUNDRED PERCENT OF ALL PAYMENTS OR CONTRI BUTI ONS PREVI QUSLY RECEI VED. I N
THE EVENT THAT PRI OR PAYMENTS OR CONTRI BUTIONS EQUAL OR EXCEED THE
AMOUNT  OF ANY SUBSEQUENT PAYMENT OR CONTRI BUTI ON THE EMPLOYEE SHALL BE
I NELI G BLE FOR A PAYMENT OR CONTRI BUTI ON UNDER THI S SECTI ON.

D. SUBDIVISIONS A, B AND C OF THIS SECTION SHALL NOI' APPLY TO ANY
EMPLOYEE FOR WHOM A TRUST | S ESTABLI SHED PURSUANT TO SECTI ON TWELVE
HUNDRED TWELVE OF THE ARTI CLE.

E. UNDER NO CI RCUMSTANCE SHALL AN EMPLOYEE BE ELIQdBLE FOR COWEN-
SATI ON OR FOR A CONTRI BUTI ON TOMRDS ANY TRUST FOR ANY ACCRUED TI ME THAT
'S NOTI' AUTHORI ZED BY THI' S SECTI ON.

S 1214. TRANSFERABILITY UPON SEPARATI ON OF EMPLOYMENT. A. UPON THE
SEPARATI ON OF EMPLOYMENT W TH A PARTI Cl PATI NG EMPLOYER, AN EMPLOYEE FOR
VWHOM A TRUST | S ESTABLI SHED SHALL BE PERM TTED TO TRANSFER THE ASSETS OF
THEIR TRUST | N ANY MANNER CONSI STENT W TH SECTI ON 457(B) OF TITLE 26 OF
THE UNI TED STATES CODE, OR IN THE CASE OF A TRUST ESTABLI SHED PURSUANT
TO SECTI ON TWELVE HUNDRED ELEVEN OF THI S ARTI CLE, ANY MANNER CONS| STENT
W TH SECTI ON 403(B) OF TITLE 26 OF THE UNI TED STATES CODE. THE TRUSTEE
OF THE RETI REMENT SYSTEM OF WH CH THE EMPLOYEE IS A MEMBER SHALL PROMJL-
GATE THE RULES AND REGULATI ONS GOVERNI NG THE TRANSFER OF SUCH ASSETS.

B. UPON THE TRANSFER OF SUCH ASSETS TO ANY PERSON OR TRUST THAT IS NOT
GOVERNED BY THE PROVI SIONS OF THI S ARTI CLE ANY OBLI GATI ONS OF THE TRUS-
TEE TO THE EMPLOYEE SHALL CEASE.

S 1215. TRANSFERABI LI TY OF PRI OR TAX- DEFERRED ANNUI TY | NTO TRUST. THE
TRUSTEE OF THE RETI REMENT SYSTEM SHALL ACCEPT | NTO A TRUST ESTABLI SHED
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PURSUANT TO THI' S ARTI CLE ALL ASSETS OF A TAX-DEFERRED ANNUI TY ESTAB-
LISHED BY A PRI OR NON PARTI Cl PATI NG EMPLOYER UPON THE ELECTI ON OF THE
EMPLOYEE, PROVI DED THAT SUCH TRANSFER REMAI NS CONSI STENT W TH SECTI ON
457(B) OF TITLE 26 OF THE UNI TED STATES CODE OR I N THE CASE OF A TRUST
ESTABLI SHED PURSUANT TO SECTI ON TWELVE HUNDRED ELEVEN OF THI' S ARTICLE

SUCH TRANSFER REMAI NS CONSI STENT W TH SECTI ON 403(B) OF TI TLE 26 OF THE
UNI TED STATES CODE

A. AN EMPLOYEE SHALL ONLY BE PERM TTED TO MAKE A TRANSFER OF ASSETS
UNDER THI S SECTI ON ONCE DURI NG EACH PERI OD OF EMPLOYMENT W TH A PARTI C-
| PATI NG EMPLOYER

B. THE TRUSTEE OF THE RETI REMENT SYSTEM OF WVHHCH THE EMPLOYEE IS A
MEMBER SHALL PROMULGATE THE RULES AND REGULATI ONS GOVERNI NG THE TRANSFER
OF SUCH ASSETS.

S 1216. | NCOVE TAX EXEMPTI ON FOR CERTAI N PAYMENTS. A. NO PAYMENT MADE
FROM A TAX- DEFERRED ANNUI TY TO A RETIREE PREVI QUSLY EMPLOYED FOR AT
LEAST FIVE YEARS W TH A PARTI Cl PATI NG EMPLOYER OR PARTI Cl PATI NG EMPLOY-
ERS SHALL BE CONSI DERED TAXABLE | NCOVE FOR THE PURPOSES OF ARTI CLE TVEEN-
TY-TWO OF THE TAX LAW PROVI DED THAT SUCH PAYMENT | S MADE FROM CONTRI B-
UTIONS AND | NTEREST ON CONTRI BUTI ONS MADE PURSUANT TO SECTI ONS TWELVE
HUNDRED TEN, TWELVE HUNDRED ELEVEN AND TWELVE HUNDRED TWELVE OF THI'S
ARTI CLE AND THAT SUCH PAYMENT |'S MADE ON OR AFTER THE EMPLOYEE REACHES
SI XTY YEARS OF AGE.

B. IN THE EVENT A RETIREE'S TAX DEFERRED ANNU TY CONTAINS CONTRI B-
UTIONS MADE DURING PERI ODS OF EMPLOYMENT W TH EMPLOYERS NOT PART OF A
PARTI Cl PATI NG RETI REMENT SYSTEM THE ACTUARY OF THE PARTI Cl PATI NG RETI RE-
MENT SYSTEM I N WH CH THE EMPLOYEE LAST PARTI Cl PATED SHALL DETERM NE THE
PROPORTION OF ASSETS |IN THE RETIREE'S ANNUI TY THAT ARE SUBJECT TO THE
PROVI SI ONS OF SUBDI VI SION A OF THI' S SECTI ON. SUCH DETERM NATI ON SHALL BE
MADE ON THE ACTUAL PROPORTI ON OF ASSETS AND | NTEREST ON ASSETS THAT CAN
BE ATTRIBUTED TO CONTRIBUTIONS MADE BY THE EMPLOYEE AND THE EMPLOYER
DURI NG PERI ODS OF EMPLOYMENT W TH A PARTI CI PATI NG EMPLOYER

S 1217. SEVERABILITY CLAUSE. | F ANY CLAUSE, SENTENCE, PARAGRAPH OR
PART OF THI S ARTI CLE OR THE APPLI CATI ON THEREOF TO ANY PERSON OR Cl RCUM
STANCES, SHALL, FOR ANY REASON, BE ADJUDGED BY A COURT OF COVPETENT
JURI SDI CTI ON TO BE | NVALI D, SUCH JUDGVENT SHALL NOT AFFECT, |IMPAIR OR
| NVALI DATE THE REMAI NDER OF THI' S ARTI CLE

S 2. This act shall take effect imedi ately, provided, however, that
section 1212 of the retirenment and social security law, as added by
section one of this act, shall take effect on the sixtieth day after it
shal | have becone a | aw

FI SCAL NOTE. - - Pursuant to Legislative Law, Section 50:

This bill would change the retirenment plan coverage for future nenbers
of public retirenent systenms by requiring that they and their enpl oyers
each contribute 3% of the nenbers' annual conpensation into a defined
contribution plan pursuant to Section 457-b on the |Internal Revenue
Code. Menbers would be allowed to contribute up to the limt provided in
Internal Revenue Code Section 457(b), which is currently $16, 500.
Menbers nmust sel ect whether the funds will be invested by the Trustee or
by an approved financial organization selected froma list of approved
i nvestment funds provided by the Trustee.

For current nenbers in the defined benefit plan, this bill would al so
require that overtime pay be excluded fromthe definition of wages.
If this becomes |law, the overtine provision of this bill is likely to

face a constitutional challenge based upon the guarantee that a current
menber's benefits may not be di m ni shed.
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If this bill is enacted, insofar as it would affect the New York State
and Local Enpl oyees' Retirenent System (ERS) and the New York State and
Local Police and Fire Retirenment System (PFRS), there woul d be decreases
in the average |ong term expected annual contribution rate for future
menbers of approxinmately 6.4% and 15.0% of payroll for ERS and PFRS
respectively.

If this bill withstands any constitutional challenges regarding the
inclusion of overtime pay in the definition of wages, there would be
further decreases in the average |long term expected annual contribution
rates for current nmenbers of approximately 0.1% and 0. 7% of payroll for
ERS and PFRS, respectively.

Finally, there would be significant adm nistrative costs to inplenent
and nmaintain the defined contribution plan. The | egislation does not
identify who will pay these costs.

This estimate, dated April 26, 2011, and intended for use only during
the 2011 Legislative Session, is Fiscal Note No. 2011-152, prepared by
the Actuary for the ERS and t he PFRS



