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STATE OF NEW YORK

7343
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
April 29, 2011

Introduced by M of A GOITFRIED -- read once and referred to the
Conmittee on Health

AN ACT to anend the public health |aw and the surrogate's court proce-
dure act, in relation to orders not to resuscitate for residents of
nmental hygiene facilities; making technical, clarifying and coordi nat -
i ng anendnents regarding health care agents and proxies, amending
provisions relating to health care decisions for people with devel op-
mental disabilities; and to repeal article 29-B of the public health
law relating to orders not to resuscitate for residents of nental
hygi ene facilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 29-B of the public health | aw i s REPEALED

S 2. Subdivisions 4 and 10 of section 2980 of the public health |aw,
subdi vi sion 4 as added by chapter 752 of the |laws of 1990, subdi vision
10 as anended by chapter 23 of the laws of 1994, are anended and a new
subdivision 8-a is added to read as foll ows:

4. "Health care" neans any treatnent, service or procedure to diagnose
or treat an individual's physical or mental condition. PROVIDI NG NUTRI -
TI ON OR HYDRATI ON ORALLY, W THOUT RELI ANCE ON MEDI CAL TREATMENT, IS NOT
HEALTH CARE UNDER THI' S ARTI CLE AND IS NOT SUBJECT TO THI S ARTI CLE

8-A. "HEALTH OR SOCI AL SERVICES PRACTITIONER' MEANS A REAQ STERED
PROFESSI ONAL NURSE, NURSE PRACTI Tl ONER, PHYSI Cl AN, PHYSI Cl AN ASSI STANT,
PSYCHOLOG ST OR LICENSED CLI Nl CAL SOCI AL WORKER, LI CENSED OR CERTI FI ED
PURSUANT TO THE EDUCATI ON LAW ACTING WTHIN H'S OR HER SCOPE OF PRAC
TI CE.

10. "Mental hygiene facility"” neans a residential facility, excluding
famly care homes, operated or licensed by the office of nental health
or the office [of nental retardation and] FOR PEOPLE W TH devel opnent al
di sabilities.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD10291- 03-1
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S 3. Paragraph (b) of subdivision 1 and paragraph (c) of subdivision 2
of section 2981 of the public health |aw, as added by chapter 752 of the
| aws of 1990, are amended to read as foll ows:

(b) For the purposes of this section, every adult shall be presuned
conpetent to appoint a health care agent unless such person has been
adj udged inconpetent or otherw se adjudged not conpetent to appoint a
health care agent, or unless a [comrittee or] guardian of the person has
been appointed for the adult pursuant to article [seventy-eight] EIGHT-
Y-ONE of the nental hygiene |law or article seventeen-A of the surro-
gate's court procedure act.

(c) For persons who reside in a nental hygiene facility operated or
licensed by the office [of nental retardation and] FOR PEOPLE W TH
devel opnental disabilities, at |east one witness shall be an individua
who is not affiliated with the facility and at | east one w tness shal
be a physician or clinical psychologist who either is enployed by a
[ school] DEVELOPMENTAL DI SABILITIES SERVICES OFFICE naned in section
13.17 of the nental hygiene | aw or who has been enployed for a m ninmm
of two years to render care and service in a facility operated or
licensed by the office [of nental retardation and] FOR PEOPLE WTH
devel opnental disabilities, or who has been approved by the comm ssi oner
of [nmental retardation and] developnental disabilities in accordance
with regul ati ons approved by the comm ssioner. Such regulations shal
require that a physician or clinical psychol ogi st possess specialized
training or three years experience in treating developnental disabili-
ties.

S 4. Subdivision 2 of section 2982 of the public health law, as

anended by chapter 230 of the laws of 2004, is anended to read as
fol | ows:

2. Decision-nmaking standard. After consultation with a |icensed physi -
cian, registered nurse, PHYSICI AN ASSISTANT, licensed psychol ogist,

i censed master social worker, or a licensed clinical social worker, the
agent shall nmake health care decisions: (a) in accordance with the prin-
cipal's wishes, including the principal's religious and noral beliefs;
or (b) if the principal's wi shes are not reasonably known and cannot
with reasonabl e diligence be ascertained, in accordance with the princi-
pal's best interests[; provided, however, that if the principal's w shes
regarding the adm nistration of artificial nutrition and hydration are
not reasonably known and cannot wth reasonable diligence be ascer-
tai ned, the agent shall not have the authority to nake deci sions regard-
i ng these measures].

S 5. Subdivision 1 of section 2983 of the public health |aw, as added
by chapter 752 of the |laws of 1990, paragraph (b) as anended by chapter
23 of the laws of 1994, is amended and subdivisions 2, 3, 4, 5 6, and 7
are renunbered subdivisions 3, 4, 5 6, 7 and 8 to read as foll ows:

1. [Determnation] IN TIAL DETERM NATI ON by attendi ng physician. [(a)
Al AN INITIAL determ nation that a principal |acks capacity to nake
health care decisions shall be nmade by the attending physician to a
reasonabl e degree of nmedical certainty. The determ nation shall be nade
in witing and shall contain such attendi ng physician's opinion regard-
ing the cause and nature of the principal's incapacity as well as its
extent and probable duration. The determ nation shall be included in the
patient's nedical record. [For a decision to withdraw or withhold life-
sustaining treatnment, the attendi ng physician who nakes the determ -
nation that a principal |acks capacity to nmake health care deci sions
nmust consult with another physician to confirm such determ nation. Such
consul tation shall also be included within the patient's medical record]
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A PHYSICl AN WHO HAS BEEN APPO NTED AS A PATI ENT' S AGENT SHALL NOT MAKE
THE DETERM NATI ON OF THE PATI ENT' S CAPACI TY TO MAKE HEALTH CARE DECI -
S| ONS.

2. CONCURRI NG DETERM NATI ONS FOR LI FE- SUSTAI NI NG TREATMENT DECI SI ONS
| F THE AGENT' S DECI SI ON CONCERNS THE W THDRAWAL OR W THHOLDI NG OF LI FE-
SUSTAI Nl NG TREATMENT, THEN THE FOLLOW NG SHALL APPLY;

(A) THE | N TIAL DETERM NATI ON THAT A PATI ENT LACKS CAPACI TY SHALL BE
SUBJECT TO A CONCURRI NG DETERM NATI ON, | NDEPENDENTLY MADE BY A HEALTH OR
SCOCI AL SERVI CES PRACTI TI ONER. A CONCURRI NG DETERM NATI ON SHALL | NCLUDE
AN ASSESSMENT OF THE CAUSE AND EXTENT OF THE PATI ENT' S | NCAPACI TY AND
THE LI KELI HOOD THAT THE PATI ENT WLL REGAIN DECISI ON MAKI NG CAPACI TY,
AND SHALL BE I NCLUDED IN THE PATI ENT'S MEDI CAL RECORD. HOSPI TALS SHALL
ADOPT WRI TTEN POLICIES | DENTIFYING THE TRAINING AND CREDENTIALS OF
HEALTH OR SOCI AL SERVI CES PRACTI TI ONERS QUALI FI ED TO PROVI DE CONCURRI NG
DETERM NATI ONS OF | NCAPACI TY CONDUCTED FOR HOSPI TAL PATI ENTS.

(b) If an attendi ng physician of a patient in a general hospital or
nmental hygiene facility determines that a patient |acks capacity because
of mental illness, [the attending physician who nakes the determ nation
nmust be, or nust consult, for the purpose of confirmng the determ -
nation, wth a qualified psychiatrist] ElI THER SUCH PHYSI Cl AN MUST HAVE
THE FOLLOW NG QUALI FI CATI ONS, OR ANOTHER PHYSICIAN WTH THE FOLLOW NG
QUALI FI CATI ONS MJUST | NDEPENDENTLY DETERM NE WHETHER THE PATI ENT LACKS
DECI SI ON- MAKI NG CAPACI TY: A PHYSI ClI AN LI CENSED TO PRACTICE MEDICINE |IN
NEW YORK STATE, WHO IS A DI PLOVATE OR ELI G BLE TO BE CERTI FI ED BY THE
AVERI CAN BOARD OF PSYCHI ATRY AND NEUROLOGY OR WHO | S CERTIFIED BY THE
AVERI CAN OSTECOPATHI C BOARD OF NEUROLOGY AND PSYCHI ATRY OR IS ELI A BLE TO
BE CERTIFIED BY THAT BOARD. A record of such consultation shall be
included in the patient's nedical record.

(c) If the attendi ng physician determ nes that a patient |acks capaci -
ty because of a devel opnental disability, [the attending physician who
nmakes the determnation nust be, or nust consult, for the purpose of
confirm ng the determ nation, wi th] El THER SUCH PHYSI Cl AN MUST HAVE THE
FOLLON NG QUALI FI CATIONS, OR ANOTHER PROFESSI ONAL W TH THE FOLLOW NG
QUALI FI CATI ONS MUST | NDEPENDENTLY DETERM NE WHETHER THE PATI ENT LACKS
DECI SI ON- MAKI NG CAPACI TY: a physician or clinical psychol ogist who
either is enployed by a [school] DEVELOPMENTAL DI SABILITIES SERVICES
OFFI CE nanmed in section 13.17 of the nmental hygiene |law, or who has been
enployed for a mnimum of two years to render care and service in a
facility operated or licensed by the office [of nental retardation and]
FOR PEOPLE W TH devel opnental disabilities, or who has been approved by
t he conmi ssioner of [nental retardation and] devel opnental disabilities
in accordance wth regulations promul gated by such comm ssioner. Such
regul ations shall require that a physician or «clinical psychol ogi st
possess specialized training or three years experience in treating
devel opnental disabilities. A record of such consultation shall be
included in the patient's nedical record.

[ (d) A physician who has been appointed as a patient's agent shall not
nmake the determnation of the patient's capacity to make health care
deci si ons. ]

S 6. Subdivision 4 of section 2983 of the public health |aw, as added
by chapter 752 of the laws of 1990 and as renunbered by section five of
this act, is anmended to read as foll ows:

4. Notice of determination. Notice of a determination that a principa
| acks capacity to nake health care decisions shall pronptly be given:
(a) to the principal, orally and in witing, where there is any indi-
cation of the principal's ability to conprehend such notice; (b) to the
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agent; AND (c) if the principal is in or is transferred froma nental
hygi ene facility, to the facility director[; and (d) to the conservator
for, or conmttee of, the principal].

S 7. Subdivision 5 of section 2984 of the public health |aw, as added
by chapter 8 of the |aws of 2010, is anended to read as foll ows:

5. Notwi thstanding the provisions of this section or subdivision two
of section twenty-nine hundred eighty-nine of this article, if an agent
directs the provision of |ife-sustaining treatnment, the denial of which
i n reasonabl e nedi cal judgnment would be likely to result in the death of
the patient, a hospital or individual health care provider that does not
wi sh to provide such treatnent shall nonetheless conply with the agent's
deci sion pending either transfer of the patient to a willing hospital or
i ndividual health care provider, or judicial review in accordance with
section twenty-nine hundred ninety-two of this article. TH' S REQUI RE-
MENT SHALL NOT APPLY TO THE EXTENT IT DIM NI SHES, | MPAI RS OR SUPERSEDES
ANY AUTHORI TY THAT A PRI NCI PAL MAY HAVE UNDER LAW TO MAKE OR EXPRESS
DECI SIONS, WSHES OR I NSTRUCTI ONS REGARDI NG LI FE- SUSTAI NI NG TREATMENT,
VHETHER OR NOT EXPRESSED | N A HEALTH CARE PROXY.

S 8. The openi ng paragraph of section 2992 of the public health |aw,
as added by chapter 752 of +the laws of 1990, is anmended to read as
fol | ows:

The health care provider, the [conservator for, or commttee] GUARDI AN
of the principal UNDER ARTI CLE El GHTY- ONE OF THE MENTAL HYG ENE LAW OR
ARTI CLE SEVENTEEN-B OF THE SURROGATE S COURT PROCEDURE ACT, nenbers of
the principal's famly, a close friend of the principal as defined in
subdi vision five of section two thousand ni ne hundred sixty-one of this
chapter, or the conm ssioner [of health], THE COW SSIONER OF nent al
health, or [nmental retardation and] THE COW SSI ONER OF devel opnent al
di sabilities may comrence a special proceeding pursuant to article four
of the <civil practice law and rules, in a court of conpetent jurisdic-
tion, with respect to any dispute arising under this article, including,
but not limted to, a proceeding to:

S 9. Section 2993 of the public health |law, as added by chapter 752 of
the laws of 1990, is anended to read as foll ows:

S 2993. Regul ations. The conm ssioner [of health], in consultation
with the comm ssioners of [the office of] nmental health and [the office
of nmental retardation and] devel opnental disabilities, shall establish

such regulations as nay be necessary for the inplenmentation of this
article, subject to the provisions of subdivision two of section [two
t housand ni ne] TVENTY-NI NE hundred ni nety-one of this article.

S 10. Subdivisions 17, 18, 20 and 26 of section 2994-a of the public
health | aw, as added by chapter 8 of the |laws of 2010 are anended, and
two new subdi visions 14-a and 17-a are added to read as foll ows:

14-A. " DECI SI ONS REGARDI NG HOSPI CE CARE' MEANS THE DECI SI ON TO ENROLL
OR DI SENROLL I N HOSPI CE, AND CONSENT TO THE HOSPI CE PLAN OF CARE AND
MODI FI CATI ONS TO THAT PLAN.

17. "Health or social [service] SERVICES practitioner” means a regis-
tered professional nurse, nurse practitioner, physician, physician
assi stant, psychologist or licensed clinical social worker, |icensed or

certified pursuant to the education |law acting within his or her scope
of practice.

17- A "HOSPI CE" MEANS A HOSPI CE AS DEFINED I N ARTI CLE FORTY OF THI' S
CHAPTER, W THOUT REGARD TO WHERE THE HOSPI CE CARE | S PROVI DED

18. "Hospital" means a general hospital J[or], a residential health
care facility, OR HOSPI CE.
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20. "Mental hygiene facility" neans a facility operated or |icensed by
the office of nental health or the office [of mental retardation and]
FOR PEOPLE W TH devel opnmental disabilities as defined in subdivision six
of section 1.03 of the nental hygiene | aw

26. "Person connected with the case" neans the patient, any person on
the surrogate list, a parent or guardian of a mnor patient, [the] A
hospital admnistrator, an attending physician, any other health or
soci al services practitioner who is or has been directly involved in the
patient's care, and any duly authorized state agency, including the
facility director or regional director for a patient transferred froma
nmental hygiene facility and the facility director for a patient trans-
ferred froma correctional facility.

S 11. Subdivision 1 of section 2994-b of the public health law, as
added by chapter 8 of the laws of 2010, is anmended and a new subdi vi si on
l-a is added to read as foll ows:

1. This article shall apply to health care decisions regarding health
care provided in a hospital [to], AND TO DECI SI ONS REGARDI NG HOSPI CE
CARE W THOUT REGARD TO WHERE THE DECI SION | S MADE OR WHERE THE CARE IS
PROVIDED FOR a patient who |acks decision-naking capacity, except as
limted by this section.

1-A. THI' S ARTI CLE SHALL ALSO APPLY TO DECI SI ONS REGARDI NG ORDERS NOT
TO RESUSCI TATE FOR A PATIENT WHO LACKS DECI SI ON- MAKI NG CAPACI TY IN A
HOSPI TAL AS DEFI NED BY SECTION 1.03 OF THE MENTAL HYG ENE LAW

S 12. Paragraph (a) of subdivision 3 of section 2994-b of the public
health law, as added by chapter 8 of the |laws of 2010, is anmended to
read as foll ows:

(a) If the patient has a guardian appointed by a court pursuant to
article seventeen-A of the surrogate's court procedure act, health care
deci sions for the patient shall be governed by section seventeen hundred
fifty-b of the surrogate's court [proceedure] PROCEDURE act and not by
this article.

S 13. Subdivision 3 of section 2994-c of the public health law, as
added by chapter 8 of the laws of 2010, is amended to read as foll ows:

3. Concurring determ nati ons FOR LI FE- SUSTAI Nl NG TREATMENT DECI SI ONS.
IF THE SURROGATE' S DECI SI ON CONCERNS THE W THDRAWAL OR W THHOLDI NG OF
LI FE- SUSTAI NI NG TREATMENT, THEN THE FOLLOW NG SHALL APPLY:

(a) An initial determination that a patient |acks decision-naking
capacity shall be subject to a concurring determ nation, independently
made[, where required by this subdivision] BY A HEALTH OR SOCCl AL
SERVI CES PRACTI TI ONER EMPLOYED BY OR OTHERW SE FORMALLY AFFI LI ATED W TH
THE HOSPI TAL. W TH RESPECT TO DECI SI ONS REGARDI NG HOSPICE CARE FOR A
PATIENT I N A GENERAL HOSPI TAL OR RESI DENTI AL HEALTH CARE FACI LITY, THE
HEALTH OR SOCI AL SERVI CES PRACTI TI ONER MUST BE EMPLOYED BY OR OTHERW SE
FORVALLY AFFI LI ATED W TH THE GENERAL HOSPI TAL OR RESI DENTI AL HEALTH CARE
FACILITY. A concurring determ nation shall include an assessnent of the
cause and extent of the patient's incapacity and the |ikelihood that the
patient wll regain decision-naking capacity, and shall be included in
the patient's nedical record. Hospitals shall adopt witten policies
identifying the training and credentials of health or social services
practitioners qualified to provide concurring deterninations of incapac-
ity.

(b) [(i) In aresidential health care facility, a health or socia
services practitioner enployed by or otherwise fornmally affiliated with
the facility nust independently determ ne whether an adult patient |acks
deci si on- maki ng capacity.
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(ii) In a general hospital a health or social services practitioner
enployed by or otherwise formally affiliated with the facility nust
i ndependent|y determ ne whether an adult patient |acks decision-naking
capacity if the surrogate's decision concerns the withdrawal or with-
hol ding of |ife-sustaining treatnent.

(c)] (i) I1f +the attending physician nakes an initial determ nation
that a patient |acks decision-naking capacity because of nental illness,
ei ther such physician nmust have the follow ng qualifications, or another
physician with the follow ng qualifications nust independently determ ne
whet her the patient |acks decision-nmaki ng capacity: a physician |icensed
to practice nedicine in New York state, who is a diplomate or eligible
to be certified by the Anerican Board of Psychiatry and Neurol ogy or who
is certified by the American Gsteopathic Board of Neurol ogy and Psychi a-
try or is eligible to be certified by that board. A record of such
consul tation shall be included in the patient's medical record.

(ii) If the attendi ng physician makes an initial determ nation that a
patient |acks decision-making capacity because of [nmental retardation
or] a developnental disability, either such physician mnust have the
following qualifications, or another professional with the follow ng
qual i fications nmust independently determ ne whether the patient |acks
deci si on-nmaki ng capacity: a physician or «clinical psychol ogist who
either is enployed by a [school] DEVELOPMENTAL DI SABILITIES SERVICES
OFFI CE nanmed in section 13.17 of the nmental hygiene |aw, or who has been
enployed for a mnimum of two years to render care and service in a
facility operated or licensed by the office [of nental retardation and]
FOR PEOPLE W TH devel opnental disabilities, or who has been approved by
t he conmi ssioner of [nental retardation and] devel opnental disabilities
in accordance wth regulations promul gated by such comm ssioner. Such
regul ations shall require that a physician or «clinical psychol ogi st
possess specialized training or three years experience in treating
devel opnental disabilities. A record of such consultation shall be
included in the patient's medical record.

[(d)] (O [If an attending physician has determ ned that the patient
| acks deci sion-nmeking capacity and if the health or social services
practitioner consulted for a concurring determ nation disagrees with the
attendi ng physician's deternination, the matter shall be referred to the
ethics review conmttee if it cannot otherw se be resol ved.

S 14. The openi ng paragraph of subdivision 5 of section 2994-d of the
public health |aw, as added by chapter 8 of the | aws of 2010, is anended
to read as foll ows:

Decisions to withhold or withdraw life-sustaining treatnent. In addi-
tion to the standards set forth in subdivision four of this section,
deci sions by surrogates to withhold or withdraw |ife-sustaining treat-
ment (| NCLUDI NG DECI SI ONS TO ACCEPT A HOSPI CE PLAN OF CARE THAT PROVI DES
FOR THE W THDRAWAL OR W THHOLDI NG OF LI FE- SUSTAI NI NG TREATMENT) shal | be
authorized only if the following conditions are satisfied, as applica-
bl e:

S 15. Paragraph (a) of subdivision 5 of section 2994-d of the public
health law, as added by chapter 8 of the |laws of 2010, is anmended to
read as follows:

(a)(i) Treatnment would be an extraordinary burden to the patient and
an attending physician determnes, with the i ndependent concurrence of
anot her physician, that, to a reasonabl e degree of nedical certainty and
in accord with accepted nedical standards, (A) the patient has an
illness or injury which can be expected to cause death within six



Co~NOoOUIT~hWNE

A. 7343 7

nont hs, whether or not treatment is provided; or (B) the patient is
per manent |y unconsci ous; or

(ii) The provision of treatment would involve such pain, suffering or
ot her burden that it would reasonably be deened inhumane or extraor-
di narily burdensome under the circunstances and the patient has an irre-
versi bl e or incurable condition, as determ ned by an attendi ng physician
with the independent concurrence of another physician to a reasonabl e
degree of nedical certainty and in accord with accepted nedical stand-
ards; OR

(I'1'1) WTH RESPECT TO A DECI SION TO ENTER AN ORDER NOT TO RESUSCI TATE
AN ATTENDI NG PHYSI Cl AN DETERM NES, W TH THE | NDEPENDENT CONCURRENCE OF A
SECOND PHYSICI AN, TO A REASONABLE DEGREE OF MEDI CAL CERTAI NTY, THAT IN
THE EVENT OF A CARDI AC OR RESPI RATORY ARREST, RESUSCI TATION WOULD BE
UNSUCCESSFUL | N RESTORI NG CARDI AC AND RESPI RATORY FUNCTI ON OR THAT THE
PATI ENT W LL EXPERI ENCE REPEATED ARREST IN A SHORT TIME PERI OD BEFORE
DEATH OCCURS

S 16. Paragraph (b) of subdivision 3 of section 2994-e of the public
health | aw, as added by chapter 8 of the laws of 2010, 1is anended to
read as follows:

(b) If the hospital can with reasonable efforts ascertain the identity
of the parents or guardi an of an enmanci pated m nor patient, the hospital
shall MAKE REASONABLE EFFORTS TO notify such persons prior to wthhol d-
ing or withdrawing life-sustaining treatnent pursuant to this subdivi-
si on.

S 17. Subdivision 3 of section 2994-f of the public health law, as
added by chapter 8 of the laws of 2010, is amended to read as foll ows:

3. Notwi thstanding the provisions of this section or subdivision one
of section twenty-nine hundred ninety-four-q of this article, if a
surrogate directs the provision of life-sustaining treatnent, the denia
of which in reasonabl e nedical judgnment would be likely to result in the
death of the patient, a hospital or individual health care provider that

does not wish to provide such treatnment shall nonetheless conply wth
the surrogate's decision pending either transfer of the patient to a
willing hospital or individual health care provider, or judicial review

in accordance wth section twenty-nine hundred ninety-four-r of this
article. TH S REQUI REMENT SHALL NOT APPLY WHEN THE HOSPI TAL OR | NDI VI D-
UAL HEALTH CARE PROVIDER 1S CARRYING OUT A PATIENT' S DECI SI ON MADE
PURSUANT TO SUBPARAGRAPH (1) AND PARAGRAPH (A) OF SUBDI VI SION THREE OF
SECTI ON TVENTY- NI NE HUNDRED NI NETY- FOUR-D OF THI S ARTI CLE

S 18. Subparagraph (iii) of paragraph (b) of subdivision 4 of section
2994-g of the public health law, as added by chapter 8 of the [laws of
2010, is anended to read as foll ows:

(ii1) In aresidential health care facility, AND FOR A HOSPI CE PATI ENT
NOT IN A GENERAL HOSPITAL, the nedical director of the facility OR
HOSPI CE, or a physician designated by the nedical director, nust inde-
pendently determ ne that he or she concurs that the recommendation is
appropriate; provided that if the mnmedical director is the patient's
attendi ng physician, a different physician designated by the residentia
health care facility OR HOSPICE nust nake this independent determ -
nation. Any health or social services practitioner enployed by or other-
wise formally affiliated with the facility OR HOSPICE nmay provide a
second opinion for decisions about physical restraints nade pursuant to
thi s subdi vi sion

S 19. Paragraph (b) of subdivision 5 of section 2994-g of the public
health law, as added by chapter 8 of the laws of 2010 is anended and a
new paragraph (c) is added to read as fol |l ows:
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(b) If the attendi ng physician, wth independent concurrence of a
second physician designated by the hospital, determnes to a reasonable
degree of nedical certainty that:

(i) (A life-sustaining treatnment offers the patient no nedical bene-
fit because the patient will die immnently, even if the treatnment is
provi ded; and

[(i1)] (B) the provision of |ife-sustaining treatnment would violate
accepted nedi cal standards, then such treatnment my be wthdrawmm or
withheld from an adult patient who has been determ ned to | ack deci -
sion-maki ng capacity pursuant to section twenty-nine hundred ninety-
four-c of this article, without judicial approval. This paragraph shal
not apply to any treatnent necessary to alleviate pain or disconfort; OR

(1) I'N THE EVENT OF CARDI AC OR RESPI RATORY ARREST, RESUSCI TATI ON W LL
BE UNSUCCESSFUL | N RESTORI NG CARDI AC AND RESPI RATORY FUNCTION OR THAT
THE PATIENT WLL EXPERI ENCE REPEATED ARREST |IN A SHORT TI ME PERI CD
BEFORE DEATH OCCURS, THEN AN ORDER NOT TO RESUSCI TATE MAY BE ENTERED FOR
AN ADULT PATI ENT WHO HAS BEEN DETERM NED TO LACK DECI SI ON- MAKI NG CAPACI -
TY PURSUANT TO SECTI ON TWENTY- NIl NE HUNDRED NI NETY-FOUR-C OF THI'S ARTI -
CLE, W THOUT JUDI Cl AL APPROVAL.

(©) WTH RESPECT TO A DECI SI ON REGARDI NG HOSPI CE CARE FOR A PATI ENT I N
A GENERAL HOSPI TAL OR RESIDENTIAL HEALTH CARE FACILITY, THE SECOND
PHYSI Cl AN MUST BE DESI GNATED BY THE GENERAL HOSPI TAL OR RESI DENTI AL
HEALTH CARE FACI LI TY.

S 20. Subparagraph (iv) of paragraph (b) of subdivision 4 of section
2994-m of the public health law, as added by chapter 8 of the I|aws of
2010, is anended, and a new paragraph (c) is added to read as foll ows:

(iv) Following ethics review commttee consideration of a case
concerning the withdrawal or withholding of |ife-sustaining treatnent,
treatnment shall not be withdrawn or withheld until THE HOSPI TAL MAKES
DI LI GENT EFFORTS TO | NFORM t he persons identified in subparagraph (iii)
of this paragraph [have been informed] of the conmittee's response to
t he case.

(© WHEN AN ETHI CS REVI EW COW TTEE |'S CONVENED TO REVI EW DECI SI ONS
REGARDI NG HOSPI CE CARE FOR A PATI ENT I N A GENERAL HOSPI TAL OR RESI DEN-
TI AL HEALTH CARE FACI LI TY, THE RESPONSIBI LI TIES OF TH S SECTI ON SHALL BE
CARRI ED QUT BY THE ETHI CS REVI EW COW TTEE OF THE GENERAL HOSPI TAL OR
RESI DENTI AL HEALTH CARE FACILITY, PROVIDED THAT SUCH COVMM TTEE SHALL
| N\VI TE A REPRESENTATI VE FROM HOSPI CE TO PARTI Cl PATE.

S 21. Subdivision 2 of section 2994-t of the public health law, as
added by chapter 8 of the laws of 2010, is amended to read as foll ows:

2. The comm ssioner, in consultation with the conm ssioners of [the
office of] mental health and [the office of nental retardation and]
devel opnental disabilities, shall promul gate regulations identifying the
credentials of health care professionals qualified to provide an inde-
pendent determ nation, pursuant to subdivision three of section twenty-
nine hundred ninety-four-c of this article, that a patient |acks deci-
sion-maki ng capacity because of nental illness or devel opnent al
di sability.

S 22. Section 2994-u of the public health | aw, as added by chapter 8
of the Iaws of 2010, is anended to read as foll ows:

S 2994-u. Rights to be publicized. The comm ssioner shall prepare a
statenment sunmarizing the rights, duties, and requirenments of this arti-
cle and shall require that a copy of such statenment be furnished to
[ patients] A PATIENT or to [persons on] the surrogate [list known to the
hospital], or to the [parents or guardians] PARENT OR GUARDIAN of A
m nor [patients] PATIENT, at or prior to adm ssion to the hospital, or
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within a reasonable tine thereafter, and to [each nenber of the hospi-
tal's staff directly involved wth patient care] ANY PERSON ON THE
SURROGATE LI ST WHO REQUESTS A COPY OF SUCH STATEMENT FROM THE HOSPI TAL.
THE STATEMENT SHALL ALSO BE MADE AVAI LABLE TO THE HOSPI TAL CLI NI CAL
STAFF.

S 23. The conmi ssioner of health shall revise the statenment of rights
that hospitals are required to post (known as the Patient's Bill of
Ri ghts) pursuant to paragraph (g) of subdivision 1 of section 2803 of
the public health law, by replacing the clause regarding orders not to
resuscitate with a statenment that nore generally inforns patients of
their right to receive from the hospital upon adm ssion, and upon
request, a nore conplete statement of their rights wth respect to
deci ding about health <care, including appointing a health care agent,
consenting to do-not-resuscitate orders and meki ng other 1ife-sustaining
treatnent deci sions. The cl ause should al so state in substance that the
hospital wll also provide such statement upon request to any famly
menber or friend of a patient who | acks deci sion-nmaki ng capacity.

S 24. Subdivisions 10, 12 and 13 of section 2994-aa of the public
health |aw, as added by chapter 8 of the | aws of 2010, are anended, and
a new subdivision 14-a is added to read as foll ows:

10. "Hospital"™ means a general hospital as defined in subdivision ten
of section twenty-eight hundred one of this chapter and a residentia
health care facility as defined in subdivision three of section twenty-
ei ght hundred one of this chapter or a hospital as defined in subdivi-
sion ten of section 1.03 of the nental hygiene |aw [or a school named in
section 13.17 of the nental hygiene | aw.

12. "Mental hygiene facility” means a residential facility operated or
licensed by the office of nmental health [or the office of nental retar-
dati on and devel opnental disabilities].

13. "Nonhospital order not to resuscitate" means an order that directs
enmergency nedi cal services personnel, HOVE CARE SERVI CES AGENCY PERSON-
NEL, HOSPI CE PERSONNEL, SCHOOL HEALTH PERSONNEL, and hospital energency
services personnel not to attenpt cardi opul nobnary resuscitation in the
event a patient suffers cardiac or respiratory arrest.

14- A, "SCHOOL HEALTH PERSONNEL" MEANS A SCHOOL- BASED PHYSI Cl AN, NURSE
PHYSI Cl AN ASSI STANT OR NURSE PRACTI TI ONER

S 25. Paragraph (a) of subdivision 1 of section 2994-bb of the public
health law, as added by chapter 8 of the |laws of 2010, is anmended to
read as foll ows:

(a) Energency nedical services personnel, hone care services agency
personnel, hospice personnel, SCHOOL HEALTH PERSONNEL, and hospital
energency services personnel shall honor nonhospital orders not to
resuscitate, except as provided in section twenty-nine hundred ninety-
four-ee of this article.

S 26. Subdivision 5 of section 2994-cc of the public health Ilaw, as
added by chapter 8 of the laws of 2010, is amended to read as foll ows:

5. Consent by a patient or a surrogate for a patient [in a nental
hygi ene facility shall be governed by article twenty-nine-B of this
chapter] IN A FACILITY OPERATED OR LICENSED BY THE OFFI CE OF MENTAL
HEALTH SHALL BE GOVERNED BY THI S ARTI CLE. CONSENT BY A PATIENT WHO IS
| NTELLECTUALLY OR OTHERW SE DEVELOPMENTALLY DI SABLED AND | S ELI A BLE FOR
LI FE- SUSTAI NI NG  TREATMENT DECI SI ONS PURSUANT TO SECTI ON SEVENTEEN
HUNDRED FI FTY-B OF THE SURROGATE S COURT PROCEDURE ACT SHALL BE GOVERNED
BY THAT SECTI ON.

S 27. Subdivision 6 of section 2994-dd of the public health Ilaw, as
added by chapter 8 of the laws of 2010, is amended to read as foll ows:
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6. The conmm ssioner nmay authorize the use of one or nore alternative
forms for issuing a nonhospital order not to resuscitate (in place of
the standard form prescribed by the comm ssioner under subdivision two
of this section). Such alternative formor forns nmay also be used to
issue a non-hospital do not intubate order. Any such alternative forns
i ntended for use for persons with [nental retardation or] devel opnental
disabilities or persons with nental illness who are incapable of making
their own health care decisions or who have a guardian of the person
appointed pursuant to article eighty-one of the nental hygiene |aw or
article seventeen-A of the surrogate's court procedure act nmust also be
approved by the comm ssioner of [mental retardation and] devel opnent al
di sabilities or the conm ssioner of nental health, as appropriate. An
alternative form under this subdivision shall otherwi se conformwth
appl i cable federal and state law. This subdivision does not Ilimt,
restrict or inpair the use of an alternative formfor issuing an order
not to resuscitate in a general hospital or residential health care
facility wunder article twenty-eight of this chapter or a hospital under
subdi vi sion ten of section 1.03 of the nental hygiene |law or a [school]
DEVELOPMENTAL DI SABI LI TIES SERVICES OFFI CE under section 13.17 of the
ment al hygi ene | aw.

S 28. Section 2994-ff of the public health |law, as added by chapter 8
of the Iaws of 2010, is anended to read as foll ows:

S 2994-ff. Interinstitutional transfer. If a patient with a nonhospi -
tal order not to resuscitate is admtted to a hospital, the order shal
be treated as an order not to resuscitate for a patient transferred from
anot her hospital, and shall be governed by article twenty-nine-CC of
this chapter[, except that any such order for a patient admtted to a
nmental hygiene facility shall be governed by article twenty-nine-B of
this chapter].

S 29. Section 2994-gg of the public health |law, as added by chapter 8
of the Iaws of 2010, is anended to read as foll ows:

S 2994-gg. Inmunity. No person shall be subjected to crimnal prose-
cution or civil liability, or be deened to have engaged in unprofes-
sional conduct, for honoring reasonably and in good faith pursuant to
this [section] ARTICLE a nonhospital order not to resuscitate, for
di sregardi ng a nonhospital order pursuant to section twenty-nine hundred
ninety-four-ee of this article, or for other actions taken reasonably
and in good faith pursuant to this [section] ARTICLE

S 30. The section headi ng of section 1750-b of the surrogate's court
procedure act, as added by chapter 500 of the laws of 2002, is anended
to read as foll ows:

Heal th care decisions for [nentally retarded persons] PEOPLE WTH
DEVELOPMENTAL DI SABI LI TI ES

S 31. Subdivision 1 of section 1750-b of the surrogate's court proce-
dure act is amended by adding a two new paragraphs (d) and (e) to read
as foll ows:

(D) A PERSON DESCRI BED I N THE FI RST SENTENCE OF PARAGRAPH (A) OF THI'S
SUBDI VI SION WHO | S FOUND BY THE ATTENDI NG PHYSI Cl AN TO HAVE CAPACI TY TO
MAKE H' S OR HER O\N HEALTH CARE DECI SI ONS, PURSUANT TO PARAGRAPH (A) OF
SUBDI VI SION FOUR OF THI'S SECTI ON, UPON NOTICE TO THE CH EF EXECUTI VE
OFFICER OF A RESIDENTIAL FACI LI TY OPERATED, LI CENSED OR AUTHORI ZED BY
THE OFFI CE FOR PEOPLE W TH DEVELOPMENTAL DI SABI LI TIES, IN WH CH FACI LI TY
THE PATI ENT RESI DES OR FROM WHI CH HE OR SHE WAS TRANSFERRED, AND THE
MENTAL HYQ ENE LEGAL SERVI CE, MAY MAKE H S OR HER OAN DECI SI ONS RELATI NG
TO LI FE- SUSTAI Nl NG TREATMENT.
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(E) A PERSON DESCRI BED I N THE FI RST SENTENCE OF PARAGRAPH (A) OF THI'S
SECTI ON WHO HAS A VALI D HEALTH CARE PROXY AT THE TIME OF A HEALTH CARE
DECI SION, |INCLUDING A DECI SION |NVOLVI NG LI FE-SUSTAI NI NG TREATMENT,
SHALL HAVE SUCH DECI SI ONS MADE | N ACCORDANCE W TH ARTI CLE TWVENTY- NI NE- C
O THE PUBLIC HEALTH LAW | F FOR ANY REASON THE AGENT OR AN ALTERNATE
AGENT | S NOT REASONABLY AVAI LABLE, W LLI NG AND COWETENT TO SERVE AND
THE PATIENT IS OTHERW SE ELI G BLE TO HAVE A DECI SI ON AS TO LI FE- SUSTAI N-
I NG TREATMENT MADE PURSUANT TO THI S SECTI ON, ANY GUARDI AN OR PERSON OR
ENTI TY ENTI TLED TO EXERCI SE THE AUTHORI TY OF A GUARDI AN UNDER PARAGRAPH
(A) OF TH' S SuUBDI VI SI ON MAY MAKE SUCH DECI SI ON

S 32. Paragraph (a) of subdivision 4 of section 1750-b of the surro-
gate's court procedure act, as added by chapter 500 of the |laws of 2002,
is amended to read as foll ows:

(a) The attendi ng physician, as defined in subdivision two of section
twenty-nine hundred eighty of the public health aw, nust confirmto a
reasonabl e degree of nedical certainty that the nentally retarded person
| acks capacity to nake health care decisions. The determ nation thereof
shall be included in the nentally retarded person's nedical record, and
shall contain such attendi ng physician's opinion regarding the cause and
nature of the nentally retarded person's incapacity as well as its
extent and probable duration. The attending physician who rmakes the
confirmation shall ~consult wth another physician, or a |Ilicensed
psychol ogist, to further confirmthe nentally retarded person's |ack of
capacity. [The] IF THE ATTENDI NG PHYSICI AN MAKES AN |N TIAL DETERM -
NATI ON THAT A PATIENT LACKS CAPACITY TO MAKE HEALTH CARE DECI SI ONS
BECAUSE OF MENTAL RETARDATI ON, THEN THE attendi ng physician who rmakes
the confirmation, or the physician or |icensed psychol ogi st with whom
the attendi ng physician consults, nmust (i) be enployed by a devel op-
mental disabilities services office named in section 13.17 of the nental
hygiene law, or (ii) have been enployed for a m ninumof two years to
render care and service in a facility or programoperated, |icensed or
authorized by the office [of nmental retardation and] FOR PEOPLE W TH
devel opnental disabilities, or (iii) have been approved by the conmm s-
sioner of [mental retardation and] devel opnmental disabilities in accord-
ance with regul ati ons pronul gated by such comm ssioner. Such regul ati ons
shall require that a physician or |icensed psychol ogi st possess speci al -
ized training or three years experience in treating nental retardation
A record of such consultation shall be included in the nentally retarded
person's nedi cal record.

S 33. Subparagraphs (i) and (ii) of paragraph (b) of subdivision 4 of
section 1750-b of the surrogate's court procedure act, as added by chap-
ter 500 of the |aws of 2002, are amended to read as foll ows:

(i) the mentally retarded person has a nedical condition as follows:

A. a termnal condition, [as defined in subdivision twenty-three of
section twenty-nine hundred sixty-one of the public health law] WH CH
SHALL MEAN AN |LLNESS OR I NJURY FROM WHI CH THERE | S NO RECOVERY, AND
VH CH CAN REASONABLY BE EXPECTED TO CAUSE DEATH W THI N ONE YEAR, or

B. permanent unconsci ousness; or

C. a nedical condition other than such person's nental retardation
which requires life-sustaining treatnment, is irreversible and which wll
continue indefinitely; [and] OR

D. IN THE CASE OF A DECI SION TO ENTER AN ORDER NOT TO RESUSCI TATE
THAT IN THE EVENT OF CARDI AC OR RESPI RATORY ARREST SUCH RESUSCI TATI ON
WOULD BE UNSUCCESSFUL | N RESTORI NG CARDI AC AND RESPI RATORY FUNCTI ON OR
THAT THE PATI ENT W LL EXPERI ENCE REPEATED ARREST IN A SHORT TIME PERI CD
BEFORE DEATH OCCURS; AND
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(ii) EXCEPT IN THE CASE OF A DECI SION TO ENTER AN ORDER NOT TO RESUS-
Cl TATE BASED ON CLAUSE D OF SUBPARAGRAPH (1) OF TH'S PARAGRAPH, the
life-sustaining treatnent would inpose an extraordi nary burden on such
person, in |ight of:

A. such person's nedical condition, other than such person's nental
retardation; and

B. the expected outcone of the |ife-sustaining treatnent, notwth-
st andi ng such person's nental retardation; and

S 34. Subparagraph (ii) of paragraph (e) of subdivision 4 of section
1750-b of the surrogate's court procedure act, as added by chapter 500
of the lIaws of 2002, is anended to read as foll ows:

(ii) if the personis in or was transferred froma residential facili-
ty operated, |licensed or authorized by the office [of nental retardation
and] FOR PEOPLE WTH devel opnental disabilities, the chief executive
of ficer of the agency or organization operating such facility and the
mental hygiene | egal service. NOTIFICATION TO THE FACI LI TY DI RECTOR AND
THE MENTAL HYG ENE LEGAL SERVI CE SHALL NOT DELAY | SSUANCE OF AN ORDER
NOT TO RESUSCI TATE; and

S 35. Subdivision 4 of section 1750-b of the surrogate's court proce-
dure act is amended by addi ng two new paragraphs (f) and (g) to read as
fol | ows:

(F) IN THE CASE OF A PERSON FOR WHOM " GUARDI AN' MEANS A SURROGATE
DECI SI ON- MAKI NG COW TTEE PURSUANT TO THIS SECTION, AN ORDER NOT TO
RESUSCI TATE MAY BE ENTERED, W THOUT REVI EW OR APPROVAL BY SUCH COWM T-
TEE, | F THE ATTENDI NG PHYSI Cl AN DETERM NES, W TH THE | NDEPENDENT CONCUR-
RENCE OF A SECOND PHYSI Cl AN, TO A REASONABLE DEGREE OF MEDI CAL CERTAI N
TY, THAT IN THE EVENT OF CARDI AC OR RESPI RATORY ARREST RESUSCI TATI ON
WOULD BE UNSUCCESSFUL | N RESTORI NG CARDI AC AND RESPI RATORY FUNCTION OR
THAT THE PATI ENT W LL EXPERI ENCE REPEATED ARREST I N A SHORT TI ME PERI CD
BEFORE DEATH OCCURS.

(G FOR A PATIENT RESIDI NG I N A FACI LI TY OPERATED, LI CENSED OR AUTHOR-
| ZED BY THE OFFI CE FOR PECPLE W TH DEVELOPMENTAL DI SABI LI TIES AS TO WHOM
AN ORDER NOT TO RESUSCI TATE HAS BEEN ENTERED, THE ATTENDI NG PHYSI Cl AN
SHALL REVI EWWHETHER THE ORDER IS STI LL APPROPRI ATE AT SUCH TI MES AND I N
SUCH MANNER AS | S PRESCRI BED BY SUBDI VI SI ON FOUR OF SECTI ON TWENTY- NI NE
HUNDRED NI NETY- FOUR- DD OF THE PUBLI C HEALTH LAW

S 36. Paragraph (a) of subdivision 5 of section 1750-b of the surro-
gate's court procedure act is anended by addi ng a new cl osi ng paragraph
to read as foll ows:

NOTW THSTANDI NG THE FOREGO NG, | N CASES WHERE THE ATTENDI NG PHYSI Cl AN
HAS NOTIFIED THE CH EF EXECUTIVE OFFI CER OF AN AGENCY AND THE MENTAL
HYG ENE LEGAL SERVI CE OF THE ENTRY OF AN ORDER NOT TO RESUSCI TATE PURSU
ANT TO SUBPARAGRAPH (11) OF PARAGRAPH (E) OF SUBDIVISION FOUR OF THI'S
SECTI ON, AND | F SUCH NOTI CE | NCLUDES EI THER THE PHYSI Cl AN S STATEMENT OF
THE DI AGNOSTIC AND PROGNOSTIC BASIS FOR THE MEDI CAL DETERM NATION | N
SUPPORT OF THE ORDER OR AN EXCERPT FROM THE PATIENT'S MEDI CAL RECORD
THAT |'S SUFFI CI ENT TO SUPPORT SUCH DETERM NATI ON, AN ORDER NOT TO RESUS-
Cl TATE SHALL NOT BE STAYED BY AN OBJECTI ON BY THE PERSONS DESCRI BED I N
SUBPARAGRAPHS (V) OR (VI) OF TH'S PARAGRAPH UNLESS THE OBJECTION 1S
ACCOVWPANIED BY (A) A WRITTEN STATEMENT BY THE OBJECTI NG PARTY SETTI NG
FORTH A BASI S FOR ASSERTI NG THAT A STANDARD IN THI' S ARTI CLE FOR ENTERI NG
SUCH AN ORDER HAS NOT BEEN MET; AND (B) IF THE BASIS RELATES TO THE
FAI LURE TO MEET MEDI CAL CRITERIA IN TH S ARTI CLE FOR THE | SSUANCE OF THE
ORDER, A WRI TTEN STATEMENT BY A HEALTH OR SOCI AL SERVI CES PRACTI Tl ONER,
AS DEFI NED I N SUBDI VI SI ON SEVENTEEN OF SECTI ON TVENTY- NI NE HUNDRED NI NE-
TY-FOUR-A OF THE PUBLI C HEALTH LAW SETTING FORTH THE PROFESSI ONAL'S
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OPINION, BASED ON H'S OR HER REVI EW OF THE AFOREMENTI ONED STATEMENT OR
MEDI CAL RECORD EXCERPT AND CONSULTATION WTH THE PATIENT'S ATTENDI NG
PHYSI CIl AN, THAT THE MEDI CAL CRITERIA IN TH S ARTI CLE FOR ENTERI NG SUCH
ORDER HAS NOT BEEN MET

S 37. Paragraph (d) of subdivision 5 of section 1750-b of the surro-
gate's court procedure act, as added by chapter 262 of the |laws of 2008,
is amended to read as foll ows:

(d) Dispute nediation. In the event of an objection pursuant to this
subdi vision, at the request of the objecting party or person or entity
authorized to act as a guardi an under this section, except a surrogate
deci sion nmaking comrttee established pursuant to article eighty of the
nmental hygi ene | aw, such objection shall be referred to [a dispute nedi-
ation system established pursuant to section two thousand nine hundred
seventy-two] AN ETHI CS REVI EW COW TTEE, ESTABLI SHED PURSUANT TO SECTI ON
TWENTY- NI NE HUNDRED NI NETY-FOUR-M of the public health aw or simlar
entity for mediating disputes in a hospice, such as a patient's advo-
cate's office[,] OR hospital chaplain's office [or ethics conmttee], as
described in witing and adopted by the governing authority of such
hospi ce, for non-binding nediation. In the event that such dispute
cannot be resolved within seventy-two hours or no such nediation entity
exists or is reasonably available for nediation of a dispute, the
obj ection [shall] MAY proceed to judicial review pursuant to this subdi-
vision. The party requesting nediation shall provide notification to
those parties entitled to notice pursuant to paragraph (a) of this
subdi vi si on

S 38. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided, however, that the amendnents to article
29-C of the public health law by this act shall apply to decisions nmade
pursuant to health care proxies created prior to the effective date of
this act as well as those created thereafter.



