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-- M of A GABRYSZAK, G.I CK, PHEFFER -- read once and referred to the
Committee on Judiciary

AN ACT to anend the real property actions and proceedi ngs | aw, the bank-
ing law and the tax law, in relation to providing for nediation in
forecl osure actions; and providing for the repeal of such provisions
upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The legislature declares that a public
energency exists in regards to real estate foreclosures due to the
extensi on of fundanentally unaffordable nortgage |[|oans, fundanentally
unaf f or dabl e second nortgages and fundanental |y unaffordable home equity
| oans. Many such |oans were extended under conditions which evince
deception, m srepresentation and fraud on the part of many |enders and
agents. It is in the interest of New York state to ensure the rights of
all parties are protected and that all foreclosures which come into the
New York courts during this period are carefully scrutinized.

S 2. Subdivision 3 of section 1303 of the real property actions and
proceedings law, as anmended by chapter 507 of the laws of 2009, is
amended to read as foll ows:

3. The notice to any nortgagor required by paragraph (a) of subdivi-
sion one of this section shall appear as follows:

Hel p for Honeowners in Foreclosure

New York State Law requires that we send you this notice about the
forecl osure process. Please read it carefully.
Sumons and Conpl ai nt

You are in danger of |osing your honme. If you fail to respond to the
summons  and conplaint in this foreclosure action, you may | ose your

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD10250- 03- 1



Co~NOoOUIT~hWNE

A 7277 2

hone. Pl ease read the summons and conpl aint carefully. You should inmme-
diately contact an attorney or your local legal aid office to obtain
advi ce on how to protect yourself.

RI GHT TO PETI TI ON FOR MEDI ATl ON

YOU HAVE THE RIGHT TO PETITION THE COURT TO ORDER MEDI ATI ON BETVEEN
YOURSELF AND THE MORTGAGEE. THE MORTGAGEE |'S REQUI RED TO SUBM T TO MEDI -
ATION | F SO ORDERED BY THE COURT. SUCH MEDI ATION COULD LEAD TO A NEW
MORTGAGE THAT PROTECTS THE | NTERESTS OF THE MORTGAGEE WHI LE MAKING I T
PCSSI BLE FOR YOU TO MAKE PAYMENTS YOU CAN AFFORD. YOU SHOULD DI SCUSS
THI'S OPTION WTH AN ATTORNEY OR YOUR LOCAL LEGAL Al D OFFI CE.

Sources of Informati on and Assistance

The State encourages you to becone inforned about your options in
foreclosure. In addition to seeking assistance froman attorney or | egal
aid office, there are governnment agencies and non-profit organizations
that you may contact for information about possible options, including
trying to work with your |ender during this process.

To locate an entity near you, you my call the toll-free helpline
mai nt ai ned by the New York State Banking Departnent at (enter nunber) or
visit the Departnment's website at (enter web address).

For ecl osure rescue scans

Be careful of people who approach you with offers to "save" your hone.
There are individuals who watch for notices of foreclosure actions in
order to unfairly profit froma honmeowner's distress. You should be
extrenely careful about any such proni ses and any suggestions that you
pay thema fee or sign over your deed. State |aw requires anyone offer-
ing such services for profit to enter into a contract which fully
descri bes the services they will performand fees they will charge, and
which prohibits them from taking any noney fromyou until they have
conpl eted all such prom sed services.

S 3. The real property actions and proceedings law is anended by
addi ng a new section 1308 to read as foll ows:

S 1308. FORECLOSURES; COURT RELIEF. 1. VENUE. I N ANY ACTI ON TO FORE-
CLOSE A MORTGAGE UNDER THI' S ARTI CLE A MORTGAGOR NAMED I N SUCH ACTI ON MAY
APPLY FOR RELI EF I N STATE SUPREME COURT PURSUANT TO THI S SECTI ON.

2. RIGHT TO PETI TI ON FOR MEDI ATI ON. UPON RECEI PT BY THE MORTGAGOR OF A
NOTI CE FROM THE MORTGAGEE PURSUANT TO SECTI ON THI RTEEN HUNDRED THREE OF
THI'S ARTICLE, THE MORTGAGOR SHALL HAVE THE RI GHT TO PETI TI ON THE COURT
TO REQUI RE MEDI ATI ON BETWEEN THE PARTI ES PURSUANT TO SUBDI VI SI ON FI VE OF
THI S SECTI ON.

3. PROCEDURE. A. IF AN ACTION TO FORECLOSE A MORTGAGE HAS BEEN
COMWENCED PRICOR TO THE EFFECTI VE DATE OF THI S SECTI ON, A MORTGAGOR MAY
PETI TI ON THE COURT BEFORE WHI CH SUCH ACTION IS COWENCED, PURSUANT TO
SUBDIVISION TWO OF THI'S SECTION, TO REQU RE MEDI ATI ON, PURSUANT TO
SUBDI VI SION FI VE OF THI' S SECTI ON, | NSTEAD OF CONTI NUI NG THE FORECLOSURE
ACTI ON.

B. |IF A FORECLOSURE ACTI ON HAS NOT BEEN COMMENCED PRI OR TO THE EFFEC
TIVE DATE OF THIS SECTION, A MORTGAGEE MJUST COWENCE A FORECLOSURE
ACTION I N STATE SUPREME COURT BY FI LI NG AND SERVI NG A SUVMMONS PURSUANT
TO ARTI CLE THREE OF THE Cl VI L PRACTI CE LAW AND RULES WTH A REQUEST FOR
RELI EF PURSUANT TO THE TERMS OF THI'S SECTION. | N SUCH CASE, SUCH FI LI NG
SHALL BE DEEMED TO HAVE BEEN FI LED BY A POOR PERSON PURSUANT TO ARTICLE
ELEVEN OF THE Cl VIL PRACTI CE LAW AND RULES AND ALL FI LI NG AND COURT FEES
OTHERW SE APPLI CABLE TO SUCH ACTI ONS AND PAYABLE BY A MORTGAGOR I N THE
FORM OF | NDEX AND MOTI ON FEES SHALL BE WAl VED.
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4. PRI MA FACIE CASE. A MORTGAGOR MJST ESTABLI SH A PRI MA FACIE CASE I N
THE MOTION OR PLEADI NG AMENDMENTS TO SUCH MOTI ON OR PLEADI NG SHALL BE
LI BERALLY GRANTED. SUCH PLEADI NG MUST ESTABLI SH THAT:

A. THE MORTGAGOR IS A NATURAL PERSON, AND

B. THE DEBT IS I NCURRED BY THE MORTGAGOR PRI MARI LY FOR PERSONAL, FAM -
LY OR HOUSEHOLD PURPGCSES; AND

C. THE LOAN IS SECURED BY A MORTGAGE, SECOND MORTGAGE OR HOVE EQUI TY
LOAN ON REAL PROPERTY VHHCH IS |IMPROVED WTH A RESIDENTI AL BUI LDl NG
CONTAI NI NG ONE TO FOUR DVELLI NG UNI'TS; AND

D. THE REAL PROPERTY SUBJECT TO FORECLOSURE IS THE PRI NCl PAL RESI DENCE
OF THE MORTGAGOR; AND

E. THE MORTGAGOR OMNS NO OTHER REAL PROPERTY; AND

F. THE REAL PROPERTY | S LOCATED IN TH S STATE.

5. MEDI ATI ON AND MONTHLY PAYMENT SCHEDULE. A. UPON RECElI PT OF A PETI -
TITON FROM THE MORTGAGOR, THE COURT SHALL ORDER A PERI OD OF TI ME, NOT
LESS THAN SI X MONTHS, FOR MEDI ATI ON BETWEEN THE MORTGAGEE AND MORTGAGOR
TO ARRIVE AT A MODI FI CATION OF THE LOAN THAT | S EQUI TABLE AND JUST TO
BOTH PARTI ES. THE MEDI ATOR, APPAO NTED BY THE COURT, SHALL | NQUI RE [|NTO
THE FINANCES OF BOTH THE MORTGAGEE AND THE MORTGAGOR. THE PURPCSE OF
SUCH I NQUI RY SHALL BE TO DETERM NE THE M NI MUM AMOUNT NECESSARY TO MAI N-
TAIN THE MORTGAGEE' S FI NANCI AL POSI TION AND TO DETERM NE THE AMOUNT
VWH CH THE MORTGAGOR W LL BE ABLE TO AFFORD. SUCH MONTHLY PAYMENTS SHALL
BE APPLI ED TO THE PRI NCI PAL AND | NTEREST UPON THE | NDEBTEDNESS. | F THE
FI NANCI AL  CONDI TION  OF THE MORTGAGOR EXCEEDS THE M NI MUM AMOUNT NECES-
SARY TO MAI NTAIN THE FI NANCI AL POSI TI ON OF THE MORTGAGEE, SUCH MONTHLY
AMOUNT MAY BE | NCREASED BEYOND THE M NIl MUM AMOUNT AS DETERM NED W THI N
THE DI SCRETI ON OF THE MEDI ATOR. IT IS WTH N THE COURT'S DI SCRETION TO
DETERM NE WHETHER THE ESTABLI SHVENT OF SUCH PAYMENT SCHEDULE | S POSSI BLE
UNDER TERMS VWH CH ARE EQUI TABLE AND JUST.

B. THE AIM OF MEDI ATI ON PURSUANT TO THI S SUBDI VI SI ON SHALL BE A NEW
MORTGAGE THAT |'S NEGOTI ATED I N A MANNER TO PROTECT THE | NTERESTS OF THE
MORTGAGEE VH LE MAKI NG | T POSSI BLE FOR THE MORTGAGOR TO MAKE PAYMENTS I N
HS OR HER CURRENT CI RCUMSTANCE. THESE GOALS MAY BE ACCOWPLI SHED BY
REDUCI NG THE PRI NCl PAL OAED, REDUCI NG THE | NTEREST RATE ON THE LOAN,
EXTENDI NG THE LI FE OF THE LOAN, OR ANY OTHER MODI FI CATI ON OR COMBI NATI ON
OF MODI FI CATIONS THAT PROVI DES FOR A SATI SFACTORY END RESULT FOR BOTH
PARTI ES. THE MORTGAGEE SHALL BARGAI N I N GOOD FAI TH.

6. POSTPONEMENT ORDER. ONCE THE COURT DETERM NES THAT AN EQUI TABLE AND
JUST PAYMENT SCHEDULE CAN BE ESTABLI SHED THROUGH MEDIATION, | T SHALL
| SSUE AN ORDER WHI CH SETS FORTH THE TERMS OF SUCH PAYMENT SCHEDULE AND
SERVE | T UPON ALL PARTIES TO THE PROCCEEDI NG SUCH ORDER SHALL SET FORTH
A RETURN DATE FOR THE REEXAM NATI ON OF SUCH MATTER AFTER PASSAGE OF THE
PCSTPONEMENT Tl ME PERI OD AT A FORVAL HEARI NG ON NOTI CE TO THE PARTIES.
THE COURT NMAY TAI LOR RELI EF AS REQUI RED BY THE FACTS OF EACH CASE THAT
FALLS WTH N THE PURVIEW OF THI S SECTI ON. HOAEVER, |IN NO EVENT SHALL
SUCH ORDER POSTPONE FI NAL ACTI ON BEYOND ONE YEAR W THOUT A RE- EXAM NA-
TION OF THE PARTIES FI NANCI AL Cl RCUMSTANCES AFTER FORMAL HEARI NG ON
NOTI CE TO THE PARTIES. THE TI ME PERI OD OF SUCH ORDER SHALL RUN FROM THE
DATE OF THE ENTRY OF SUCH ORDER. SUCH ABEYANCE SHALL NOT' BEG N UNTIL
THE FORECLOSURE PROCESS HAS REACHED THE PO NT WHERE A FI NAL DETERM -
NATI ON | S POSSI BLE BUT SHALL BE W THHELD UNTI L THE POSTPONEMENT PERI OD
HAS ELAPSED. ENTI TLEMENT TO SUCH ABEYANCE MAY BE ESTABLI SHED AT ANY TI ME
REGARDLESS OF WHETHER FORECLOSURE |S BEING SOUGHT BY THE MORTGAGEE.
MULTI PLE POSTPONEMENTS MAY BE GRANTED I N THE DI SCRETI ON OF THE COURT | F
WARRANTED BY THE FACTS OF A G VEN CASE AND THE ECONOM C CONDI TI ONS
ACRCSS THE STATE.
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7. CONTI NU NG JURI SDI CTI ON. THE COURT SHALL MAI NTAI N CONTI NUI NG JURI S-
DI CTION OF THE MATTER UNTIL | T REACHES FI NAL RESOLUTI ON. UPON THE APPLI -
CATI ON OF EI THER PARTY, PRIOR TO THE EXPIRATION OF THE POSTPONEMENT
PERI OD, UPON PRESENTATI ON OF EVI DENCE THAT THE TERMS FI XED BY THE COURT
ARE NO LONGER JUST AND EQUI TABLE, THE COURT MAY REVI SE AND ALTER SUCH
TERMS | N SUCH MANNER AS THE CHANGED Cl RCUMSTANCES AND CONDI TIONS MAY
REQUI RE.

8. FI NAL MODI FI CATI ON. UPON AGREEMENT BY THE MORTGAGOR AND THE MORTGA-
GEE ON THE TERMS OF A PAYMENT SCHEDULE THAT IS EQUI TABLE AND JUST TO
BOTH PARTI ES, THE COURT SHALL, AFTER CERTI FYI NG SUCH AGREEMENT, DI SM SS
THE FORECLOSURE ACTI ON.

S 4. Subdivision 1 of section 14 of the banking | aw i s anended by
addi ng a new paragraph (ff) to read as foll ows:

(FF) TO DEFI NE THE MORTGAGEE' S DUTY OF BARGAINING IN GOOD FAITH FOR
THE PURPOSES OF MEDI ATI ON PURSUANT TO SUBDI VI SI ON FI VE OF SECTI ON THI R-
TEEN HUNDRED ElI GHT OF THE REAL PROPERTY ACTIONS AND PROCEEDI NGS LAW
SUCH DEFI NI TI ON SHALL | NCLUDE | NCENTI VES, PURSUANT TO SUBSECTI ON (Y) OF
SECTI ON FOURTEEN HUNDRED FI FTY-SI X OF THE TAX LAW AND SANCTI ONS | NCLUD-
ING BUT NOT LIMTED TO W THDRAWAL OF STATE DEPCSI TS FROM SUCH | NSTI TU-
TI ON AND THE DELI STI NG OF SUCH | NSTI TUTI ON FROM STATE BUSI NESS.

S 5. Section 1456 of the tax law is anmended by addi ng a new subsection
(y) to read as foll ows:

(Y) LOAN PRI NCl PAL REDUCTI ON TAX CREDI T. (1) FOR TAXABLE YEARS BEGQ N
NI NG ON OR AFTER JANUARY FI RST, TWD THOUSAND TWELVE, A TAXPAYER SHALL BE
ALLONED A CREDI T AGAI NST THE TAX | MPCSED BY THI S ARTI CLE | F SUCH TAXPAY-
ER AGREES TO MODI FY A LOAN THROUGH MEDI ATl ON PURSUANT TO SECTI ON THI R-
TEEN HUNDRED ElI GHT OF THE REAL PROPERTY ACTI ONS AND PROCEEDI NGS LAW THE
AMOUNT OF THE CREDI T SHALL BE EQUAL TO THE REDUCTI ON | N THE PRI NCl PAL OF
SUCH LOAN AND SUCH CREDI T SHALL BE APPLIED OVER TEN YEARS WTH TEN
PERCENT OF SUCH CREDI T ALLOWED EACH YEAR

(2) THE CREDIT AND CARRYOVERS OF SUCH CREDI T ALLOWED UNDER THI S
SUBSECTI ON FOR ANY TAXABLE YEAR SHALL NOT, IN THE AGGREGATE, REDUCE THE
TAX DUE FOR SUCH YEAR TO LESS THAN THE M NI MUM TAX FI XED BY SUBSECTI ON
(B) OF SECTI ON FOURTEEN HUNDRED FI FTY-FIVE OF THI S ARTI CLE. HONEVER, |IF
THE AMOUNT OF CREDIT OR CARRYOVERS OF SUCH CREDI T, OR BOTH, ALLOWED
UNDER THI S SUBSECTI ON FOR ANY TAXABLE YEAR REDUCES THE TAX TO SUCH
AMOUNT, THEN ANY AMOUNT OF CREDI T OR CARRYOVERS OF SUCH CREDI T THUS NOT
DEDUCTI BLE | N SUCH TAXABLE YEAR MAY BE CARRIED OVER TO THE FOLLOW NG
YEAR OR YEARS AND MAY BE DEDUCTED FROM THE TAXPAYER S TAX FOR SUCH YEAR
OR YEARS; PROVI DED, HOWNEVER, THAT ANY TAX CREDIT PURSUANT TO TH'S
SUBSECTI ON SHALL NOT BE APPLI ED FOR MORE THAN FI VE TAXABLE YEARS.

S 6. This act shall take effect inmediately and shall expire and be
deened repeal ed 3 years after such date; provided however that section
four of this act shall take effect on the sane date as section 90 of
part A of chapter 62 of the |laws of 2011, takes effect.



