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STATE OF NEW YORK

1222
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
April 19, 2011

Introduced by M of A GALEF, CALHOUN, TENNEY -- Milti-Sponsored by --
M of A AVEDORE, CROUCH, THIELE -- read once and referred to the
Committee on CGovernnental Enpl oyees

AN ACT to anend the retirenent and social security law, in relation to
forfeiture of pension rights or retirement benefits upon conviction of
certain crinmes related to public enpl oynment

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The retirenent and social security law is anended by addi ng
a new article 3-B to read as foll ows:
ARTI CLE 3-B
PENSI ON FORFEI TURE FOR PUBLI C M SCONDUCT ACT
SECTI ON 156. SHORT TI TLE.
157. DEFI NI TI ONS.
158. PENSI ON FORFEI TURE
159. M SCELLANEQUS.

S 156. SHORT TITLE. TH' S ARTI CLE SHALL BE KNOAWN AND MAY BE Cl TED AS
THE " PENSI ON FORFEI TURE FOR PUBLI C M SCONDUCT ACT".

S 157. DEFINI TIONS. THE FOLLOWN NG WORDS AND PHRASES, AS USED IN THI'S
ARTI CLE, SHALL HAVE THE FOLLOW NG MEANI NGS, UNLESS A DI FFERENT MEANI NG
I S PLAINLY REQUI RED BY THE CONTEXT:

1. " DEFENDANT" SHALL MEAN A PERSON AGAI NST WHOM A FORFEI TURE ACTION | S
COMVENCED.

2. "COVERED CRI ME' SHALL MEAN ANY OF THE FOLLOW NG

(A) ANY CLASS A OR CLASS B FELONY OFFENSE

(B) ANY OTHER FELONY OFFENSE, OR ANY ATTEMPT, CONSPI RACY OR SOLICl TA-
TION TO COMW T ANY OTHER SUCH OFFENSE WHERE SUCH ACT HAS A DI RECT AND
ACTUAL RELATI ONSHI P BETWEEN THE CRI M NAL CONDUCT AND THE PERFORMANCE OF
ONE' S STATUTORY OR REGULATORY PUBLI C DUTI ES;

(© ANY OTHER FELONY OR M SDEMEANCR COW TTED BY LARCENY, PERIJURY,
FALSE OR FRAUDULENT STATEMENT OR OM SSI ON, EXTORTI ON, BRI BERY, THEFT OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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FAI LURE TO ACT WHEN A DUTY TO ACT EXI STS, OR | NTENTI ONAL CONCEALMENT OF
SUCH ACTS BY THE PERSON OR ANY OTHER PERSON OR ENTI TY WHEN SUCH | S KNOWN
TO THE PUBLI C OFFI CI AL, BY WHI CH A PUBLI C OFFI CER OBTAI N MONEY, GOCDS OR
SERVI CES UNDER FALSE PRETENSES AS A RESULT OF FI LINGS BY SAI D PUBLIC
OFFI CER;

(D) ANY CONVICTION OF A CRI ME | NVOLVI NG FALSE, FRAUDULENT OR FORGED
DOCUMENTS | NTENDED TO BE MADE PART OF A PUBLI C PROCEEDI NG OR RECORD I N
ORDER TO W LLFULLY ALTER OR M SREPRESENT THE PUBLI C RECORD;

(E) ANY CRIM NAL OFFENSE COW TTED IN WHOLE IN PART UPON USE OF A
PUBLI C OFFI CE, OR A REPRESENTATI ON | N WORD OR DEED THAT THE ACTOR WAS A
PUBLI C OFFI CER, ACTI NG UNDER LEGAL AUTHORI TY OR COLOR OF LAW VWHETHER
WTH N OR W THOUT THE SCOPE OF THE ACTOR S PUBLI C EMPLOYMENT;

(F) ANY OFFENSE RELATIVE TO THE CONCEALMENT, OR OBSTRUCTI NG | NVESTI -
GATI ON OF SUCH ACTS LI STED HEREIN;, OR

(G ANY SUBSTANTI ALLY SI'M LAR FELONY OFFENSE UNDER THE LAWS OF ANOTHER
STATE OR FEDERAL JURI SDI CTI ON AS LI STED I N PARAGRAPHS (A) THROUGH (F) OF
TH' 'S SUBDI VI SI ON.

3. "CH EF ADM NI STRATOR OF THE RETI REMENT SYSTEM' SHALL MEAN THE COWP-
TROLLER OF THE STATE OF NEW YORK W TH RESPECT TO THE NEW YORK STATE AND
LOCAL EMPLOYEES  RETI REMENT SYSTEM AND THE NEW YORK STATE AND LOCAL
PCLI CE AND FI RE RETI REMENT SYSTEM AND THE BOARDS OF TRUSTEES WTH
RESPECT TO THE OTHER PUBLI C RETI REMENT SYSTEMS AND PENSI ON FUNDS OF THE
STATE AND THE CI TY OF NEW YORK

4. "MEMBER' SHALL MEAN A MEMBER OF THE NEW YORK STATE AND LOCAL
EMPLOYEES'  RETI REMENT SYSTEM  THE NEW YORK STATE AND LOCAL POLI CE AND
FI RE RETI REMENT SYSTEM THE NEW YORK STATE TEACHERS RETI REMENT SYSTEM
THE NEW YORK CI TY EMPLOYEES' RETI REMENT SYSTEM THE NEW YORK CI TY TEACH
ERS RETI REMENT SYSTEM THE NEW YORK CI TY PCLI CE PENSI ON FUND, THE NEW
YORK CI TY FI RE DEPARTMENT PENSI ON FUND AND THE NEW YORK CITY BQOARD OF
EDUCATI ON RETI REMENT SYSTEM WHO JAO NED SUCH SYSTEM ON OR AFTER THE
EFFECTI VE DATE OF THI S ARTI CLE.

5. "RETIRED MEMBER' SHALL MEAN A PERSON WHO | S RETI RED FROM AND WHO | S
RECEI VI NG A RETI REMENT ALLOMANCE FROM A RETI REMENT SYSTEM AND WHO HAD
JA NED SUCH SYSTEM ON OR AFTER THE EFFECTI VE DATE OF TH S ARTI CLE.

6. "RETI REMENT SYSTEM' SHALL MEAN THE NEW YORK STATE AND LOCAL EMPLOY-
EES' RETI REMENT SYSTEM THE NEW YORK STATE AND LOCAL PCLI CE AND FI RE
RETI REMENT SYSTEM THE NEW YORK STATE TEACHERS RETI REMENT SYSTEM  THE
NEW YORK CI TY EMPLOYEES' RETI REMENT SYSTEM THE NEW YORK CI TY TEACHERS'
RETI REMENT SYSTEM THE NEW YORK CI TY POLI CE PENSI ON FUND, THE NEW YORK
CITY FI RE DEPARTMENT PENSI ON FUND AND THE NEW YORK CI TY BOARD OF EDUCA-
TI ON RETI REMENT SYSTEM

7. " DEPENDENT CHI LDREN' SHALL | NCLUDE:

(A) ANY CHI LD OF AN OFFI CER OR EMPLOYEE, WHERE SUCH CHI LD I S UNDER AGE
NI NETEEN,

(B) ANY UNVARRI ED DEPENDENT CHI LD OF AN OFFI CER OR EMPLOYEE, REGARD-
LESS OF SUCH CH LD S AGE, WHERE SUCH CHI LD | S | NCAPABLE OF SELF- SUSTAI N-
I NG EMPLOYMENT BY REASON OF MENTAL OR PHYSI CAL DI SABI LI TY AND BECAME SO
| NCAPABLE PRI OR TO ATTAI NI NG THE AGE OF NI NETEEN; AND

(© ANY UNVARRI ED CHI LD OF AN OFFI CER OR EMPLOYEE, WHERE SUCH CHILD I S
AT AN ACCREDI TED I NSTI TUTI ON OF H GHER LEARNI NG AND IS UNDER AGE TWEN-
TY- THREE.

8. (A "NEXUS' SHALL MEAN THAT THE ACT OR OM SSION | S A CRI ME WHERE
PUBLI C MONI ES VWERE | MPROPERLY USED, EXPENDED, OR LOST AND:

(1) 1'S RELATED DI RECTLY TO THE PERFORMANCE OF OR THE FAILURE TO
PERFORM DUTI ES AS A PUBLI C OFFI CER REQUI RED BY LAW OR
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(1) HAS AN ACTUAL AND DI RECT RELATI ONSHI P BETWEEN THE CRI M NAL ACT
AND PERFORMANCE OF PUBLI C DUTI ES OR ACTUALLY AND DI RECTLY ARI SES OUT OF
OR | N CONNECTI ON W TH PUBLI C SERVI CE.

(B) NOTW THSTANDI NG PARAGRAPH (A) OF THI'S SUBDI VI SION, PERSONAL,
PRI VATE OFFENSES THAT ARE CRIM NAL | N NATURE WH CH ARE NOT | N CONNECTI ON
W TH THE ADM NI STRATION OF THE PUBLIC EMPLOYEE'S OFFICE OR POSI TI ON
SHALL NOT BE CAUSE FOR USE OF THI'S ARTI CLE.

S 158. PENSION FORFEI TURE. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF
GENERAL, SPECI AL OR LOCAL LAW RULE OR REGULATI ON TO THE CONTRARY:

1. IN THE CASE OF A MEMBER OR RETIRED MEMBER WHO |S CONVI CTED OF,
PLEADS GU LTY TO PLEADS NOLO CONTENDERE TO, OR PLEADS GU LTY TO PURSW-
ANT TO SUBDI VI SI ON TWD OF SECTI ON 220.10 OF THE CRIM NAL PROCEDURE LAW
ANY COVERED CRI ME SET FORTH | N PARAGRAPH (A), (B), (O, (D), (E), OR (F)
OF SUBDIVISION TWD OF SECTI ON ONE HUNDRED FI FTY- SEVEN OF THI S ARTI CLE,
AND SUCH CRI ME HAS A NEXUS, AS DEFI NED I N SUBDI VI SION EI GHT OF SECTI ON
ONE HUNDRED FIFTY-SEVEN OF THI'S ARTICLE, TO THE PUBLIC OFFI CER, AN
ACTI ON TO FORFEI T THE PENSI ON OF THE PUBLI C OFFI CER MAY BE COMMENCED | N
SUPREME COURT.

2. WTHI N SI X MONTHS OF A CONVI CTI ON FOR ANY COVERED CRI ME, THE PROSE-
CUTING AUTHORI TY, WHI CH PROSECUTED THE UNDERLYI NG CRI M NAL CHARGES, OR
THE ATTORNEY GENERAL OF THE STATE MAY | NI TIATE A SPECIAL PROCEEDING | N
THE SUPREME COURT OF THE GOUNTY I N W CH THE OFFENSE WAS PROSECUTED
PURSUANT TO TH' S SECTI ON TO SEEK AN ORDER OF THE SUPREME COURT OF CIVIL
FORFEI TURE OF ALL OR A PORTI ON OF THE RI GHTS AND BENEFI TS TO WH CH SUCH
PERSON | S ENTI TLED OR WLL BE ENTI TLED TO AS A MEMBER OR RETI RED MEMBER.

3. NO PROCEEDI NG SHALL BE BEGUN W THOUT NOTI CE BEI NG PROVIDED TO THE
MEMBER OF THE RETI REMENT SYSTEM AT ARRAI GNVENT FOR THE CRI M NAL ACTI ON
| F PROSECUTED IN TH' S STATE OR BY NOTICE WTH N SEVEN DAYS PRIOR TO
DI SPOSI TION BY PLEA OR SENTENCE, |F THE COVERED CRIME | S PROSECUTED I N
ANOTHER JURI SDI CTI ON.

4. NO PROCEEDI NG SHALL BE BEGUN BY ANY PROSECUTI NG AUTHORI TY W THOUT
NOTI CE  BEI NG PROVI DED TO THE RETI REMENT SYSTEM THAT THE PERSON HAS BEEN
CONVI CTED OF A COVERED CRI ME.

5. NO PROCEEDI NG SHALL BE BEGUN BY ANY PROSECUTI NG AUTHORI TY UNTIL THE
PROSECUTI NG AUTHORI TY HAS SERVED UPON H M AND W THI N TWENTY- FOUR  HOURS
SERVED UPON THE PERSON CONVI CTED OF A COVERED CRI ME A FULL STATEMENT OF
THE PENSI ON Rl GHTS AND MONI ES TO WHI CH THE PERSON MAY BE ENTI TLED FROM
THEI R SERVI CE AS A PUBLI C OFFI CER AND SAI D SERVI CE | NFORMATI ON BE BROKEN
| NTO CATEGORI ES OF PENSI ON RI GHTS BASED UPON EACH PUBLI C OFFI CE HELD.

6. SUBJECT TO AN ORDER OF THE COURT FOR PURPOSES OF RESTI TUTI ON,
ORDERED AS PART OF THE UNDERLYI NG CRI M NAL CASE AND ONLY FOR THE COVERED
CRI ME, THE PERSON SHALL BE DELIVERED AT THE TI ME OF THE NOTI CE FROM THE
RETI REMENT SYSTEM AN AMOUNT OF PRO RATA OF CONTRI BUTI ONS PAI D | NTO THE
RETI REMENT SYSTEMS, UNLESS A COURT SHALL ORDER OTHERW SE.

7. THE PERSON SUBJECT TO FORFEI TURE OF THE RIGHTS AND MONIES OF A
PUBLI C PENSI ON SHALL BE SERVED W TH A SUMVONS AND COVPLAI NT SPECI FYI NG
THE COVERED CRI ME, THE JURI SDI CTI ON, THE AMOUNT OF PENSI ON I N | SSUE, THE
BASI S FOR SUCH A CLAIM AS TO THAT PORTI ON OR ENTI TY OF THE PENSI ON. THE
PERSON RECEIVING SUCH COVPLAINT MAY FILE AN ANSWVER OR MOVE TO DI SM SS
W THI N THE TI ME PERI OD FOR SUCH ANSWERS IN A SPECI AL PROCEEDI NG THE
COURT UPON RECEIPT OF THE MOTION SHALL PROVPTLY HOLD A HEARI NG THE
COURT SHALL APPOI NT A GUARDI AN AD LI TEM FOR ANY DEPENDENT CHI LDREN.

8. THE COURT SHALL PERM T ANY DEPENDENT CHILD, SPOUSE, DI VORCED
SPOUSE, OR PERSON | N SUCH RELATI ONSHI P OR CONSANGUI NI TY OR DOM Cl LE WHO
SEEKS TO MAKE A CLAI M ON SUCH PENSI ON AS A RESULT OF ENTI TLEMENT TO SUCH
FUNDS HAD THE COVERED CRI ME NOT BEEN COWMM TTED. |F SUCH CLAI MANT PROF-
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| TED OR BENEFI TED KNOWNGLY FROM SUCH COVERED CRI ME AND THE COURT SO
FI NDS THEN THE COURT MAY EXTI NGUI SH ANY CLAI M UPON MOTI ON OF ANY PARTY.

9. THE BURDEN OF PROOF I N ALL MATTERS SHALL BE UPON THE PROSECUTI NG
AUTHORI TY WHO | NI TI ATES THE ACTI ON.

10. THE PERSON SUBJECT TO THE FORFEI TURE PROCEEDI NG RETAINS THE SAME
RIGATS AS IN A CRIM NAL TRI AL. SHOULD THE PERSON ELECTED TO TESTIFY IN
H S OAN BEHALF, NOTH NG SAI D | N THE PROCEEDI NG MAY BE USED AGAINST H' M
UPON APPEAL OR RETRIAL OF SUCH A COVERED CRI ME, |F A COURT OF COMPETENT
JURI SDI CTI ON VACATED OR REVERSES THE CONVI CTI ON FOR A COVERED CRI ME.

11. FORFEI TURE OF THE WHOLE OR ANY PART MAY BE ORDERED SOLELY UPON
CLEAR AND CONVI NCI NG EVI DENCE.

12. THE COURT SHALL MAKE FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

13. (A) THE COURT SHALL CONSI DER THE FOLLOW NG FACTCORS I N REACHI NG A
DETERM NATI ON:

(1) THE NATURE OF THE OFFENSE I N TERMS OF DURATI ON AND ACTS.

(1'l) THE SERI QUSNESS OF THE OFFENSE, MEASURED BY THE AMOUNT OF PUBLIC
MONI ES ACTUALLY M SAPPRCOPRI ATED OR DI RECTLY LOST AS A RESULT OF THE
COVERED CRI ME.

(1'1'l') THE RELATIONSHI P OF THE OFFENSE TO THE PUBLI C OFFI CE.

(1'V) THE PUBLIC OFFICE WHICH THE PERSON HELD AT THE TIME OF THE
OFFENSE.

MEMBERS OF THE PUBLI C DI RECTLY AFFECTED BY THE COVERED CRI ME.

(M) THE LEVEL OF WLLFULNESS OR MALI CE OR OTHER CULPABILITY IN THE
COW SSI ON OF THE COVERED CRI ME.

(M) ANY GOOD FAI TH EFFORT TO M TI GATE OR PREVENT THE HARM CAUSED BY
THE OFFENSE.

(M 11) WHETHER THE PERSON PLEADED GUI LTY OR NOT.

(I1X) WHETHER THE PERSON OBSTRUCTED, | MPEDED OR CONCEALED MATTERS
DURI NG OR I N THE COURSE OF | NVESTI GATI ON, TRI AL OR | NSTANT PROCEEDI NG

(X) WHETHER THE PERSON ACTED QUT OF DURESS, COERCION OR | NDUCEMENT,
NOT SUFFI CI ENT TO BE A DEFENSE UNDER THE PENAL LAW

(XIr1) THE DI RECT PECUNI ARY BENEFI T TO THE PERSON, | F ANY.

(XI'V) THE EXTENT TO WHI CH THE PENSI ON OF THE PERSON HAS VESTED.

(XV) ANY AMOUNTS PREVI OQUSLY PAI D OQUT OF THE PENSI ON.

(XVl) ANY OTHER PUBLI C SERVI CE, I N ANY OTHER FORM NOTI COVERED BY A
PENSI ON SYSTEM

(XVI1) THE AVAI LABI LI TY AND ADEQUACY OF OTHER PENAL SANCTI ONS.

(XVI11) ANY AND ALL PERSONAL Cl RCUMSTANCES OF THE PERSON WHI CH BEAR ON
THE JUSTNESS OR NEED FOR FORFEI TURE.

(XI'X) ANY AND ALL OTHER MATTERS THAT JUSTI CE REQUI RES.
(B) NO ONE OF THESE FACTORS SHALL BE CONCLUSI VE AND NONE SHALL BE
OM TTED.

(© THE COURT SHALL ALSO CONSI DER ANY M TI GATI NG FACTOR SET FORTH BY
ANY PARTY OPPOSI NG FORFEI TURE, W THOUT LI M TATI ON.

(D) THE COURT SHALL CONSI DER AND MAKE A SPECI FI C FACTUAL FI NDI NG AS TO
THE EXTENT TO WHI CH THE PERSON' S FAM LY | NCLUDI NG EACH CH LD OR CHI LDREN
IS DEPENDENT UPON SAID PERSON AND THE EXTENT TO WHI CH THE FAM LY I S
DEPENDENT UPON OR EXPECTED TO BE DEPENDENT UPON SUCH PENSI ON, | NCLUDI NG
ANY EVI DENCE OF PLANNI NG BY SUCH FAM LY.

14. AT ANY TI ME DURI NG THE PENDENCY OF A FORFEI TURE ACTI ON, THE COURT
MAY DISM SS THE ACTION I F I'T FINDS THAT SUCH RELI EF | S WARRANTED BY THE
EXISTENCE OF SOVE COWPELLING FACTOR, CONSIDERATION OR Cl RCUMSTANCE
I NCLUDI NG BUT NOT LIMTED TO ONE OR MORE OF THE M TI GATI NG FACTORS SET

o X
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FORTH IN THI S SECTI ON, OR OTHER | NFORMATI ON OR EVIDENCE WH CH DEMON
STRATES THAT SUCH FORFEI TURE WOULD NOT SERVE THE ENDS OF JUSTI CE. THE
COURT MAY ORDER THAT SOVE OR ALL OF THE FORFEI TED PENSION BE PAID FOR
THE BENEFIT OF ANY DEPENDENT CHI LDREN AS JUSTI CE MAY REQUI RE, AFTER
TAKI NG | NTO CONSI DERATI ON THE FI NANCI AL NEEDS AND RESOURCES AVAI LABLE
FOR SUPPORT OF SUCH CHI LDREN. THE COURT SHALL | SSUE A WRI TTEN DECI SI ON
STATI NG THE BASI S FOR AN ORDER | SSUED PURSUANT TO THI S SUBDI VI SI ON.

15. UPON A FI NDI NG BY THE SUPREME COURT AFTER A FULL HEARING THAT A
PORTION, A PRO RATA OR AN ENTIRE PENSI ON SHALL BE FORFEI TED TO THE
STATE, THE COURT SHALL | SSUE AN ORDER TO THE APPROPRI ATE RETI REMENT
SYSTEM FOR FORFEI TURE OF SUCH PORTI ON OR ENTI RETY OF THE PENSI ON, LESS
ANY ADJUSTMENTS OR MODI FI CATIONS I N THE TERVS THERECF TO PROTECT THI RD
PARTY | NTERESTS FOUND BY THE COURT AND SHALL CAUSE SUCH ORDER TO BE
SERVED UPON THE PERSON SUBJECT TO THE ORDER, THI RD PARTI ES ADVERSELY OR
OTHERW SE EFFECTED BY THE ORDER, THE PROSECUTI ON AND THE CHI EF ADM NI S-
TRATOR OF THE APPROPRI ATE RETI REMENT SYSTEM

16. ALL PARTIES SHALL HAVE THE SAME APPELLATE RIGHTS AS IN ANY CIVIL
ACTI ON. I N THE EVENT OF AN APPEAL, ANY PARTY WHO SHALL SEEK A STAY PEND-
| NG APPEAL SHALL HAVE | T GRANTED FOR GOOD CAUSE SHOWN.

17. UPON A FI NAL DETERM NATI ON THAT REVERSES OR VACATES A CONVI CTI ON
OF A COVERED OFFENSE AND WHERE THERE HAS BEEN A DECI SI ON FORFEI TI NG ALL
OR A PORTI ON OF THE PENSI ON BASED UPON SUCH CONVI CTI ON, THE PROSECUTI ON
SHALL NOTI FY THE APPROPRI ATE RETI REMENT SYSTEM OF THE REVERSAL OR VACA-
TUR, NOTIFY THE COURT THAT |SSUED OR | S HEARI NG AN APPEAL FROM SUCH
ORDER OF FORFElI TURE FORTHW TH AND SEEK A VACATUR OF THE ORDER OF FORFEI -
TURE. UPON THE REVERSAL OR VACATUR OF THE CONVICTION OF A COVERED
OFFENSE, THE RI GHTS, PRI VI LEGES AND BENEFI TS OF THE APPROPRI ATE PENSI ON
SYSTEM SHALL BE | MVEDI ATELY RESTORED TO THE PERSON AND ANY AND ALL
ORDERS RESTRI CTI NG OR | NTERFERI NG W TH SUCH PENSI ON SHALL BE VO DED.

18. EXCEPT AS OTHERW SE PROVI DED BY THI S ARTI CLE, THE CI VI L PRACTI CE
LAW AND RULES SHALL GOVERN THE PROCEDURE | N ACTI ONS COMMENCED UNDER THI S
ARTI CLE, EXCEPT WHERE THE ACTION |S REGULATED BY ANY | NCONSI STENT
PROVI SI ONS HEREI N.

S 159. M SCELLANEQUS. THE REMEDI ES PROVI DED FOR I N THI S ARTI CLE ARE
NOT | NTENDED TO SUBSTI TUTE FOR, LIM T OR SUPERSEDE THE LAWUL AUTHORI TY
OF ANY PUBLI C OFFI CER, AGENCY OR OTHER PERSON TO ENFORCE ANY OTHER RI GHT
OR REMEDY PROVI DED FOR BY LAW

S 2. This act shall take effect inmediately and shall only apply to
those nenbers who initially join the retirenent systemon or after such
effective date.



