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STATE OF NEW YORK

6904
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
April 5, 2011

Introduced by M of A KATZ -- read once and referred to the Commttee
on Judiciary

AN ACT to anend the civil practice law and rules, in relation to the
recovery of attorney's fees by the prevailing defendant party

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The civil practice law and rules is amended by addi ng a new
article 87 to read as foll ows:
ARTI CLE 87
COUNSEL FEES AND EXPENSES GENERALLY
SECTI ON 8700. FEES AND OTHER EXPENSES.
8701. DEFI NI Tl ONS.
8702. | NTEREST.
8703. APPLI CABI LI TY.

S 8700. FEES AND OTHER EXPENSES. (A) WHEN AWARDED. IN ADDI TION TO
COSTS, DI SBURSEMENTS AND ADDI TI ONAL ALLOMNCES AWARDED PURSUANT TO
SECTI ONS El GHT THOUSAND TWO HUNDRED ONE THROUGH EIGHT THOUSAND TWO
HUNDRED FOUR AND El GHT THOUSAND THREE HUNDRED ONE THROUGH ElI GHT THOUSAND
THREE HUNDRED THREE OF TH S CHAPTER, AND EXCEPT AS OTHERW SE SPECI F-
| CALLY PROVI DED BY STATUTE, A COURT SHALL AWARD TO A DEFENDANT WHO AFTER
FI NAL JUDGMVENT | S RENDERED THE PREVAI LI NG PARTY, FEES AND OTHER EXPENSES
| NCURRED BY SUCH PARTY I N DEFENSE OF SUCH ClIVIL ACTION, UNLESS THE COURT
FI NDS THAT THE POSI TI ON OF THE PLAI NTI FF WAS SUBSTANTI ALLY JUSTIFIED OR
THAT SPECI AL Cl RCUMSTANCES MAKE AN AWARD UNJUST. WHETHER THE POSI TI ON OF
THE PLAI NTI FF WAS SUBSTANTI ALLY JUSTI FI ED SHALL BE DETERM NED SCLELY ON
THE BASI S OF THE RECORD BEFORE THE COURT AND THE ACT, ACTS, OR FAILURE
TO ACT THAT GAVE RISE TO THE ClVIL ACTION. FEES SHALL BE DETERM NED
PURSUANT TO PREVAI LI NG MARKET RATES FOR THE KIND AND QUALITY OF THE
SERVI CES FURNI SHED, EXCEPT THAT FEES AND EXPENSES MAY NOT BE AWARDED TO
A PARTY FOR ANY PORTION OF THE LI TI GATION IN WHI CH THE PARTY HAS UNREA-
SONABLY PROTRACTED THE PROCEEDI NGS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) APPLI CATION FOR FEES. A PARTY SEEKI NG AN AWARD OF FEES AND OTHER
EXPENSES SHALL, W THI N THI RTY DAYS OF FINAL JUDGMVENT |IN THE ACTION
SUBMT TO THE COURT AN APPLICATION WHI CH SETS FORTH (1) THE FACTS
SUPPORTI NG THE CLAI M THAT THE PARTY IS A PREVAILING DEFENDANT AND IS
ELI G BLE TO RECEI VE AN AWARD UNDER THI S SECTI ON, (2) THE AMOUNT SOUGHT,
AND (3) AN | TEM ZED STATEMENT FROM EVERY ATTORNEY OR EXPERT W TNESS FOR
VHOM FEES OR EXPENSES ARE SOUGHT STATI NG THE ACTUAL TI ME EXPENDED AND
THE RATE AT WHI CH SUCH FEES AND OTHER EXPENSES ARE CLAI MED.

S 8701. DEFINITIONS. FOR THE PURPOSE OF THI S ARTI CLE:

(A) "ACTI ON' MEANS ANY CIVIL ACTION OR PROCEEDI NG BROUGHT TO SEEK
JUDI Cl AL REVI EW OF AN ACTI ON | NCLUDI NG AN APPELLATE PROCEEDI NG

(B) "FEES AND OTHER EXPENSES" MEANS THE REASONABLE EXPENSES OF EXPERT
W TNESSES, THE REASONABLE COST OF ANY STUDY, ANALYSIS, CONSULTATI ON W TH
EXPERTS, AND LI KE EXPENSES, AND REASONABLE ATTORNEY FEES, | NCLUDI NG FEES
FOR WORK PERFORMED BY LAW STUDENTS OR PARALEGALS UNDER THE SUPERVI SI ON
OF AN ATTORNEY | NCURRED | N CONNECTI ON W TH AN ADM NI STRATI VE PROCEEDI NG
AND JUDI Cl AL ACTI ON.

(O "FINAL JUDGVENT" MEANS A JUDGVENT THAT IS FINAL AND NOT APPEALA-
BLE, AND SETTLEMENT.

(D) "PARTY" MEANS (1) AN INDI VI DUAL WHOSE NET WORTH, NOT | NCLUDI NG THE
VALUE OF A HOVESTEAD USED AND OCCUPI ED AS A PRI NCI PAL RESI DENCE, DI D NOT
EXCEED FIFTY THOUSAND DOLLARS AT THE TIME THE ClVIL ACTI ON WAS FI LED;
(1) ANY OANER OF AN UNI NCORPORATED BUSI NESS OR ANY PARTNERSHI P, CORPO
RATI ON, ASSCClI ATI ON, REAL ESTATE DEVELOPER OR ORGANI ZATI ON WHI CH HAD NO
MORE THAN ONE HUNDRED EMPLOYEES AT THE TIME THE ClVIL ACTI ON WAS FI LED,
(1'11) ANY ORGAN ZATI ON DESCRIBED I N SECTI ON 501(C)(3) OF THE | NTERNAL
REVENUE CODE OF 1954 (26 U.S.C. 501(C)(3)) EXEMPT FROM TAXATI ON UNDER
SECTI ON 501(A) OF SUCH CODE REGARDLESS OF THE NUMBER OF EMPLOYEES.

(E) "PREVAILING PARTY" MEANS A DEFENDANT |IN THE ClVIL ACTI ON AGAI NST
THE PLAI NTI FF WHO PREVAILS IN WHOLE OR I N SUBSTANTI AL PART WHERE SUCH
PARTY AND THE PLAI NTI FF PREVAI L UPON SEPARATE | SSUES.

S 8702. |INTEREST. |F THE PLAI NTI FF APPEALS AN AWARD AND THE AWARD | S
AFFI RVED | N WVHOLE OR I N PART, | NTEREST SHALL BE PAID ON THE AMOUNT OF
THE AWARD. SUCH | NTEREST SHALL RUN FROM THE DATE OF THE AWARD THROUGH
THE DAY BEFORE THE DATE OF THE AFFI RMVANCE.

S 8703. APPLI CABILITY. (A) NOTH NG CONTAINED IN TH S ARTI CLE SHALL BE
CONSTRUED TO ALTER OR MODI FY THE OTHER PROVI SI ONS OF THI S CHAPTER

(B) NOTHI NG CONTAINED IN THI S ARTI CLE SHALL BE DEEMED TO AUTHORI ZE THE
INSTITUTION OF A CVIL ACTION FOR THE SOLE PURPOSE OF OBTAI NI NG FEES
| NCURRED BY A PARTY TO AN ADM NI STRATI VE PROCEEDI NG

(C©) NOTHI NG CONTAINED IN THI S ARTI CLE SHALL AFFECT OR PRECLUDE THE
RIGHT OF ANY PARTY TO RECOVER FEES OR OTHER EXPENSES AUTHCORI ZED BY
COVWON LAW OR BY ANY OTHER STATUTE, LAW OR RULE.

S 2. This act shall take effect imediately.



