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STATE OF NEW YORK

6711
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
March 25, 2011

Introduced by M of A KOB, REILICH BURLING BARCLAY, HAWEY --
Mul ti-Sponsored by -- M of A CALHOUN, COOK, CORWN, CROUCH, DUPREY,
G Gl O JORDAN, OAKS, SAYWARD -- read once and referred to the Comm t -
tee on Labor

AN ACT to anmend the workers' conpensation law, in relation to pernmanent
partial disability, establishing objective medical guidelines, a bene-
fit evaluation conm ssion and pharnmaceutical fee schedule, and provid-
ing for penalties for workers' conpensation fraud; and repealing
certain provisions of such law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 13 of the workers' conpensation |law is anended by
addi ng a new subdivision (j) to read as foll ows:

(J)(1) WHEN A CLAI MANT SUBM TS A CLAIM TO THE EMPLOYER OR | TS CARRI ER
FOR PAYMENT OF PRESCRI BED MEDI CI NE OR FOR REI MBURSEMENT OF THE COST OF
PRESCRI BED MEDI CI NE WHI CH THE EMPLOYER | S REQUI RED TO PROVI DE UNDER THI S
SECTI ON, THE EMPLOYER OR CARRI ER SHALL PAY THE AMOUNT PRESCRI BED BY THE
FEE SCHEDULE ADOPTED UNDER SECTI ON THI RTEEN-O OF THI S ARTICLE, OR | F THE
PRESCRI BED MEDI CINE |'S NOT | NCLUDED ON THE CURRENT FEE SCHEDULE, THE
USUAL AND CUSTOVARY CHARGES FOR SUCH PRESCRI BED MEDI CI NE, W THI N FORTY-
FI VE DAYS OF RECEI PT OF THE CLAIM UNLESS THE LI ABILITY OF THE EMPLOYER
TO PAY FOR THE PRESCRI BED MEDI CI NE | S NOT REASONABLY CLEAR.

(2) WHERE THE LIABILITY OF THE EMPLOYER OR CARRI ER FOR THE CLAI M FOR
PAYMENT OF PRESCRIBED MEDICINE OR REI MBURSEMENT FOR  PAYMENT  OF
PRESCRIBED MEDICINE |S NOTI REASONABLY CLEAR, THE EMPLOYER OR CARRI ER
SHALL PAY ANY UNDI SPUTED PORTI ON OF THE CLAIMIN ACCORDANCE WTH TH'S
SECTION AND NOTIFY THE CLAIMANT IN WRI TING WTHI N FORTY- FI VE DAYS OF
RECEI PT OF THE CLAI M

(A) THAT THE CLAIM IS NOT BEI NG PAI D AND EXPLAI NING THE REASONS FOR
NONPAYMENT; OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) TO REQUEST ALL ADDI TI ONAL | NFORMATI ON REASONABLY NEEDED TO DETER-
M NE THE EMPLOYER' S OR CARRIER S LI ABI LI TY FOR THE CLAI M

UPON RECEI PT OF THE | NFORVATI ON REQUESTED | N SUBPARAGRAPH (B) OF THI'S
PARAGRAPH, THE EMPLOYER OR CARRI ER SHALL COWVPLY WTH PARAGRAPH ONE OF
THI' S SUBDI VI SI ON.

(3) EACH CLAI M FOR PAYMENT OF PRESCRI BED MEDI Cl NE OR RElI MBURSEMENT FOR
PAYMENT OF PRESCRIBED MEDI CINE THAT |I'S PROCESSED I N VI OLATION OF TH' S
SECTI ON SHALL CONSTI TUTE A SEPARATE VI OLATION. I N ADDI TION TO THE OTHER
PENALTIES PROVIDED |IN TH S CHAPTER, ANY EMPLOYER OR CARRI ER THAT FAI LS
TO REI MBURSE THE CLAI MANT AS REQUIRED I N THI' S SECTI ON SHALL BE OBLI GATED
TO PAY TO THE CLAI MANT THE AMOUNT PRESCRI BED ON THE FEE SCHEDULE ADOPTED
UNDER SECTI ON THI RTEEN-O OF THI S ARTI CLE, OR | F THE PRESCRI BED MEDI Cl NE
IS NOT |INCLUDED ON THE CURRENT FEE SCHEDULE, THE USUAL AND CUSTOVARY
CHARGES FOR THE PRESCRI BED MEDI CI NE PLUS SI MPLE | NTEREST AT THE RATE SET
FORTH | N SECTI ON FI VE THOUSAND FOUR OF THE Cl VIL PRACTI CE LAW AND RULES.

(4) NOTHING IN THI'S SUBDI VI SI ON SHALL PRCHI BI T EMPLOYERS OR CARRI ERS
FROM AGREEI NG TO OR ARRANG NG FOR DI RECT BI LLI NG BY THE PHARMACY TO THE
EMPLOYER OR CARRI ER FOR THE COST OF PRESCRI BED MEDI CINE, IN ORDER FOR
CLAI MANTS TO MORE PROWPTLY RECEI VE PRESCRI BED MEDI CI NE FOR WHI CH EMPLOY-
ERS AND CARRI ERS ARE LI ABLE UNDER THI S SECTI ON.

S 2. Section 13-a of the workers' conpensation |aw is anended by
addi ng a new subdivision 5-a to read as foll ows:

(5-A) THE BOARD MAY, AT | TS DI SCRETI ON, PRESCRI BE REGULATI ONS TO PRE-
AUTHORI ZE  CERTAIN  SPECI ALI ST  CONSULTATI ONS, SURG CAL OPERATI ONS,
PHYSI OTHERAPEUTI C OR OCCUPATI ONAL THERAPY PROCEDURES, X- RAY EXAM NATI ONS
OR SPECI AL DI AGNOSTI C LABORATORY TESTS FOR SPECI FI ED TYPES OF | NJURIES
THAT COST OVER ONE THOUSAND DOLLARS.

S 3. Subdivision 3 of section 15 of the workers' conpensation law is
REPEALED and a new subdivision 3 is added to read as foll ows:

3. PERVMANENT PARTI AL DI SABILITY. A IN CASE OF DI SABILITY PARTIAL IN
CHARACTER BUT PERMANENT | N QUALITY, THAT OCCURS ON OR AFTER THE ESTAB-
LI SHVENT OF OBJECTI VE MEDI CAL GUI DELI NES PURSUANT TO SECTION FI FTEEN-A
O TH'S ARTICLE, THE COWPENSATION SHALL BE EXCLUSI VELY BASED ON AN
| MPAI RVENT RATI NG ESTABLI SHED PURSUANT TO SECTION FIFTEENNA OF THI'S
ARTI CLE.

B. COVWPENSATION UNDER THI'S SUBDI VI SI ON SHALL BE PAI D AT THE RATE OF
SI XTY-SI X AND TWO- THI RDS PER CENTUM OF THE |INJURED WORKER S AVERAGE
VEEKLY WAGES, NOT TO EXCEED THE MAXI MUM WEEKLY BENEFI T FOR PERMANENT OR
TEMPORARY PARTI AL DI SABI LI TY OR FOR PERVANENT OR TEMPORARY TOTAL DI SA-
BILITY.

C. A CLAINMANT'S ENTI TLEMENT TO COVPENSATI ON UNDER THI S SUBDI VI SI ON
BEG NS THE DAY AFTER THE CLAI MANT REACHES MAXIMUM WMEDI CAL | MPROVEMENT
AND CONTINUES UNTIL THE EARLIER OF: (1) THE EXPI RATION OF A PERI CD
COWUTED AT THE RATE OF THREE WEEKS FOR EACH PERCENTAGE PO NT OF | MPAI R-
MENT; OR (2) THE DEATH OF THE CLAI MANT.

D. SUPPLEMENTAL BENEFI TS SHALL BE PAYABLE TO AN | NJURED WORKER VWHO, AT
THE EXPI RATI ON OF THE PERI OD | N SUBPARAGRAPH ONE OF PARAGRAPH C OF THI'S
SUBDI VISION, HAS APPLIED TO THE BOARD FOR RE-EVALUATION, HAS NOT
RETURNED TO WORK OR HAS RETURNED TO WORK EARNING LESS THAN THI RTY
PERCENT OF THE CLAI MANT' S AVERAGE WEEKLY WAGE AS A RESULT OF THE CLAI M
ANT' S | MPAI RVENT, AND WHO HAS I N GOCOD FAI TH ATTEMPTED TO OBTAIN EMPLOY-
MENT COMMVENSURATE W TH THE CLAI MANT' S PHYSI CAL ABI LI TY TO WORK. SUPPLE-
MENTAL BENEFI TS SHALL BE PAYABLE FOR A PERI OD NOT TO EXCEED FI VE HUNDRED
VEEEKS | NCLUDI NG ANY WEEKS OF TEMPORARY OR PERMANENT DI SABI LI TY BENEFI TS
PAYABLE ON ACCOUNT OF SUCH | MPAI RVENT. SUPPLEMENTAL BENEFI TS SHALL BE
PAYABLE AT SI XTY-SI X AND TWO- THI RDS PERCENT OF THE DI FFERENCE BETWEEN
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THE |INJURED WORKER S AVERAGE WEEKLY WAGES BEFORE AND AFTER | NJURY, NOT
TO EXCEED THE RATE PROVI DED | N PARAGRAPH B OF THI' S SUBDI VI SI ON

E. |IN THE EVENT THE CLAI M | S CONTROVERTED PURSUANT TO SECTI ON TWENTY-
FIVE OF TH S ARTI CLE AND THE CONTROVERSY | S RESOLVED IN FAVOR OF THE
CLAI MANT, THE CLAIMANT SHALL RECEIVE UP TO NI NETY DAYS OF ADDI Tl ONAL
BENEFI TS BEYOND THE PERI OD PRESCRI BED | N PARAGRAPH D OF THI' S SUBDI VI SI ON
AND NOT TO EXCEED THE PERI OD DURI NG WHI CH SUCH CLAI M WAS CONTROVERTED

S 4. Paragraph (a) of subdivision 6 of section 15 of +the workers'
conpensation |aw, as anended by chapter 689 of the |laws of 2007, is
amended to read as foll ows:

(a) Conpensation for permanent or tenporary total disability due to an
acci dent or disablenent resulting from an occupational disease that
occurs, (1) on or after January first, nineteen hundred seventy-eight,
shall not exceed one hundred twenty-five dollars per week, that occurs
(2) on or after July first, nineteen hundred seventy-eight, shall not
exceed one hundred eighty dollars per week, that occurs (3) on or after

January first, nineteen hundred seventy-nine, shall not exceed two
hundred fifteen dollars per week, that occurs (4) on or after July
first, nineteen hundred eighty-three, shall not exceed two hundred

fifty-five dollars per week, that occurs (5) on or after July first,
ni neteen hundred ei ghty-four, shall not exceed two hundred seventy-five
dol | ars per week, that occurs (6) on or after July first, nineteen
hundred eighty-five, shall not exceed three hundred dollars per week,
that occurs (7) on or after July first, nineteen hundred ninety, shal

not exceed three hundred forty dollars per week; and in the case of
tenporary total disability shall not be less than thirty dollars per
week and in the case of permanent total disability shall not be |ess
than twenty dollars per week except that if the enployee's wages at the
time of injury are less than thirty or twenty dollars per week respec-
tively, he or she shall receive his or her full weekly wages. Conpen-
sation for permanent or tenporary partial disability due to an acci dent
or di sablenent resulting from an occupational disease that occurs (1) on
or after January first, nineteen hundred seventy-eight, shall not exceed
one hundred five dollars per week, that occurs (2) on or after July
first, nineteen hundred eighty-three, shall not exceed one hundred twen-
ty-five dollars per week, that occurs (3) on or after July first, nine-
teen hundred eighty-four, shall not exceed one hundred thirty-five
dollars per week, that occurs (4) on or after July first, nineteen
hundred ei ghty-five, shall not exceed one hundred fifty dollars per
week, that occurs (5) on or after July first, nineteen hundred ninety,
shall not exceed two hundred eighty dollars per week; nor be Iess than
twenty dollars per week; except that if the enpl oyee's wages at the tine
of injury are less than twenty dollars per week, he or she shall receive
his or her full weekly wages. In no event shall conpensation when
conmbi ned with decreased earnings or earning capacity exceed the anount
of wages which the enployee was receiving at the time the injury
occurred. Conpensation for permanent or tenporary partial disability, or
for permanent or tenporary total disability due to an accident or disa-
blement resulting from an occupational disease that occurs (1) on or
after July first, nineteen hundred ninety-one and prior to July first,
ni neteen hundred ninety-two, shall not exceed three hundred fifty
dol | ars per week; (2) on or after July first, nineteen hundred ninety-
two AND PRIOR TO THE ESTABLI SHI NG OF OBJECTI VE MEDI CAL GUI DELI NES FOR
THE DETERM NATI ON OF PERCENTAGE OF PERMANENT | MPAI RVENT PURSUANT TO
SECTI ON FI FTEEN-A OF TH S ARTI CLE, shall not exceed four hundred dollars
per week; nor be less than forty dollars per week except that if the
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enpl oyee's wages at the tinme of injury are less than forty dollars per
week, the enployee shall receive his or her full wages. Conpensation for
per manent or tenporary partial disability, or for permanent or tenporary
total disability due to an accident or disablenent resulting froman
occupational disease that occurs (1) on or after July first, two thou-
sand seven shall not exceed five hundred dollars per week, (2) on or
after July first, two thousand eight shall not exceed five hundred fifty
dol | ars per week, (3) on or after July first, two thousand nine shal
not exceed six hundred dollars per week, and (4) on or after July first,
two thousand ten, and on or after July first of each succeeding year,
shall not exceed two-thirds of the New York state average weekly wage
for the year in which it is reported. Conpensation for pernanent or
tenporary partial disability, or for permanent or tenporary total disa-
bility due to an accident or disablenment resulting froman occupationa
di sease that occurs on or after July first, two thousand seven shall not
be | ess than one hundred dollars per week except that if the enployee's
wages at the time of injury are |less than one hundred dollars per week,
t he enpl oyee shall receive his or her full wages. In no event shal
conpensati on when conbined with decreased earnings or earning capacity
exceed t he anount of wages the enployee was receiving at the time the
injury occurred. Conpensation for permanent or tenporary partial disa-
bility, or for permanent or tenporary total disability due to an acci-
dent or disablenment resulting froman occupational disease or injury
that occurred as a result of Wrld Trade Center rescue activity by an
enpl oyee of a private voluntary hospital, who passed a physical exam na-
tion wupon enploynment as a rescue worker that failed to reveal evidence
of a condition that was the proxi mate cause of disablenment or occupa-
tional disease or injury, shall not exceed three-quarters of a claim
ant's wage on Septenber eleventh, two thousand one. In no event shal
conpensati on when conbined with decreased earnings or earning capacity
exceed the anount of wages the enpl oyee was receiving on Septenber el ev-
enth, two thousand one.

S 5. Subparagraph 4 of paragraph (h) of subdivision 8 of section 15 of
the workers' conpensation |aw, as anended by section 1 of part QQ of
chapter 56 of the [aws of 2009, is anended to read as follows:

(4) As soon as practicable after My first in the year nineteen
hundred fifty-eight, and annually thereafter as soon as practicable
after January first in each succeeding year, the chair of the board
shal | assess upon and collect fromall self-insurers, except group self-
insurers, the state insurance fund, all insurance carriers and group
self-insurers, (A) a sumequal to one hundred [fifty] FIFTEEN per centum
of the total disbursenments made fromthe special disability fund during
t he precedi ng cal endar year (not including any disbursenents nmade on
account of anticipated liabilities or waiver agreenents funded by bond
proceeds and rel ated earnings), less the anount of the net assets in
such fund as of Decenber thirty-first of said preceding cal endar year,
and (B) a sumsufficient to cover debt service, and associated costs
(the "debt service assessnent”) to be paid during the cal endar year by
the dormtory authority, as calculated in accordance wth subparagraph
five of this paragraph. Such assessnents shall be allocated to (i) self-
insurers except group self-insurers and the state insurance fund based
upon the proportion that the total conpensation paynents nade by al
self-insurers except group self-insurers and the state insurance fund
bore to the total conpensation paynents nade by all self-insurers except
group self-insurers, the state insurance fund, all insurance carriers
and group self-insurers, (ii) insurance carriers based upon the propor-



Co~NOoOUIT~hWNE

A 6711 5

tion that the total conpensation paynents made by all insurance carriers
bore to the total conpensation paynents by all self-insurers except
group self-insurers, the state insurance fund and all insurance carriers

and group self-insurers during the fiscal year which ended within said
precedi ng cal endar year, and (iii) group self-insurers based upon the
proportion that the total conpensation paynments nade by all group self-
insurers bore to the total conpensation paynments nade by all self-insur-

ers, the state insurance fund and all insurance carriers during the
fiscal year which ended within said preceding cal endar year. |nsurance
carriers and self-insurers shall be Iliable for all such assessnents

regardless of the date on which they came into existence, or whether
t hey have nmade any claimfor reinbursenment fromthe special disability
fund. The portion of such sumallocated to self-insurers except group
self-insurers and the state insurance fund that shall be collected from
each self-insurer except a group self-insurer and the state insurance
fund shall be a sumequal to the proportion of the anount which the
total conpensation paynents of each such self-insurer except a group
self-insurer or the state insurance fund bore to the total conpensation
paynments made by all self-insurers except group self-insurers and the
state insurance fund during the fiscal year which ended wthin said
precedi ng cal endar year. The portion of such sum allocated to insurance
carriers that shall be collected fromeach insurance carrier shall be a
sum equal to that proportion of the amount which the total standard
prem um by each such insurance carrier bore to the total standard prem -
umreported by all insurance carriers during the calendar year which
ended wthin said preceding fiscal year. The portion of such sumall o-
cated to group self-insurers that shall be collected from each group
sel f-insurer shall be a sumequal to that proportion of the amount which
the pure premum calculation for each such group self-insurer bore to
the total pure premiumcalculation for all group self-insurers for the
cal endar year which ended within the preceding state fiscal year. The
paynments fromthe debt service assessnent, unless otherwi se set forth in
the special disability fund financing agreenment, are hereby pledged

therefor and shall be deened the first nonies received on account of
assessments in each year. For the purposes of this paragraph, "standard
premunmt shall mean the premium as defined for the purposes of this

assessment by the superintendent of insurance, in consultation with the
chair of the board and the workers' conpensation rating board. For
pur poses of this paragraph "pure prem um cal cul ati on" means the New York
state annual payroll as of Decenber thirty-first of the preceding year
by class code for each enployer nmenber of a group self-insurer nulti-
plied by the applicable | oss cost for each class code as determ ned by
the workers' conpensation rating board in effect on Decenber thirty-
first of the preceding year, and for a group or individual self-insurer
who has ceased to self-insure shall be based on payroll at the tine the
group or individual self-insurer ceased to self-insure reduced by a
factor reflecting the reduction in the group or individual self-
insurer's self-insurance liabilities since ceasing to self-insure. An
enpl oyer who has ceased to be a self-insurer or a group that ceases to
be licensed as a group self-insurer shall continue to be liable for any
assessments into said fund on account of any conpensati on paynents nade
by himor her on his or her account during such fiscal year, and the
security fund, created under the provisions of section one hundred seven
of this chapter, shall, in the event of the insolvency of any insurance
conmpany, be liable for any assessnents that woul d have been nade agai nst
such conpany except for its insolvency. No assessnent shall be payable
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from the aggregate trust fund, created under the provisions of section
twenty-seven of this article, but such fund shall continue to be liable
for all conpensation that shall be payabl e under any award or order of
the board, the commuted value of which has been paid into such fund.
Such assessnents when col |l ected shall be deposited with the comm ssi oner
of taxation and finance for the benefit of such fund. Unless otherw se
provi ded, such assessnents, shall not constitute an elenment of |oss for
t he purpose of establishing rates for conpensation insurance but shal

for the purpose of collection be treated as separate costs by carriers.
Al'l insurance carriers and the state insurance fund, shall collect such
assessments, from their policyholders through a surcharge based on
prem uns in accordance with rules set forth by the superintendent of
i nsurance in consultation with the New York workers' conpensation rating
board and the chair of the board. Such surcharge shall be considered as
part of prem um for purposes prescribed by law including, but not Iimt-
ed to, conputing premumtax, reporting to the superintendent of insur-
ance pursuant to section ninety-nine of this chapter and section three
hundred seven of the insurance law, determining the Ilimtation of
expenditures for the adm nistration of the state insurance fund pursuant
to section eighty-eight of this chapter and the cancellation by an
i nsurance carrier, including the state insurance fund, of a policy for
non- paynent of prem um The provisions of this paragraph shall not apply
with respect to policies containing coverage pursuant to subsection (j)
of section three thousand four hundred twenty of the insurance |aw

relating to every policy providing conprehensive personal liability
i nsurance on a one, two, three or four famly owner-occupied dwelling.
The state insurance fund shall, notify its insureds that such assess-

nments, shall be, for the purpose of recoupnent, treated as separate
costs, respectively for the purpose of premuns billed on or after Ccto-
ber first, nineteen hundred ninety-four.

For the purposes of this paragraph, except as otherw se provided: the
term"insurance carrier” shall include only stock corporations, nutua
corporations and reciprocal insurers authorized to transact the business
of workers' conpensation insurance in this state; the term"self-insur-
er" shall include any enployer or group of enployers permtted to pay
conpensation directly under the provisions of subdivision three, three-a
or four of section fifty of this chapter.

The board is hereby authorized to issue credits or refunds as neces-
sary, in the case of overpaynents nade to the fund. An insurance carrier
that knowi ngly underreports premuns for the purposes of this section
shall be guilty of a class E felony.

S 6. The workers' conpensation law is anmended by addi ng two new
sections 15-a and 15-b to read as foll ows:

S 15-A. OBJECTI VE MEDI CAL GUI DELINES. 1. THE CHAIR SHALL WTHI N THI RTY
DAYS OF THE EFFECTI VE DATE OF THI S SECTI ON APPO NT A COWM TTEE OF FIVE
EXPERT MEDI CAL CONSULTANTS TO DEVELOP OBJECTI VE MEDI CAL GUI DELI NES FOR
THE DETERM NATI ON OF PERCENTAGE OF PERMANENT | MPAI RVENT. THE PERCENTAGE
OF PERMANENT | MPAI RVMENT SHALL BE KNOMN AS THE | MPAI RVENT RATI NG THE
COW TTEE SHALL WTHIN ONE HUNDRED TWENTY DAYS OF SUCH COW TTEE' S
APPO NTMENT RECOMVEND OBJECTI VE MEDI CAL GUI DELI NES FOR THE DETERM NATI ON
OF PERCENTAGE OF PERMANENT | MPAIRMENT TO THE CHAIR THE CHAI R SHALL
ADOPT OBJECTI VE MEDI CAL GUI DELI NES FOR THE DETERM NATI ON OF PERCENTAGE
OF PERMANENT | MPAI RVENT BASED ON THE RECOMMENDATI ONS OF THE COW TTEE
W TH N THI RTY DAYS OF RECElI PT OF SUCH RECOMVENDATI ONS.

2. ONCE OBJECTI VE MEDI CAL GUI DELI NES ARE ADOPTED, THE CHAIR SHALL BE
GRANTED THE AUTHORITY, WHEN HE OR SHE SEES FI T, TO APPO NT A COW TTEE
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PURSUANT TO SUBDI VI SION ONE OF THI S SECTI ON TO MAKE RECOMVENDATI ONS TO
AVEND THE OBJECTI VE MEDI CAL GUI DELI NES FOR THE DETERM NATI ON OF PERCENT-
AGE OF PERVANENT | MPAI RVENT.

S 15-B. BENEFIT EVALUATION COW SSION. 1. A WORKERS' COWVPENSATI ON
BENEFI T EVALUATI ON COVMM SSI ON SHALL BE APPO NTED BEFORE JANUARY FI RST,
TWO THOUSAND FOURTEEN TO EXAM NE, EVALUATE AND REPORT ON THE SUFFI Cl ENCY
OF BENEFIT LEVELS I N REGARD TO | NFLATI ON AND THE OVERALL COST OF WORK-
ERS' COWPENSATI ON FOR EMPLOYERS.

2. THE COW SSI ON CREATED BY THI'S SECTION SHALL CONSIST OF FIVE
MEMBERS AS FOLLOAS: (1) THE CHAIR OF THE WORKERS' COWMPENSATI ON BOARD, OR
H S OR HER DESI GNEE, WHO SHALL ACT AS CHAIR OF SUCH COW SSION;, (I11) ONE
MEMBER APPO NTED BY THE TEMPORARY PRESI DENT OF THE SENATE; (I11) ONE
MEMBER APPO NTED BY THE SPEAKER OF THE ASSEMBLY; (I1V) ONE MEMBER
APPONTED BY THE MNORITY LEADER OF THE SENATE; AND (V) ONE MEMBER
APPO NTED BY THE M NORI TY LEADER OF THE ASSEMBLY.

3. SUCH COWM SSI ON MAY EMPLOY AND AT PLEASURE REMOVE SUCH PERSONNEL AS
| T MAY DEEM NECESSARY FOR THE PERFORMANCE OF | TS FUNCTI ONS AND FI X THEI R
COVPENSATI ON W THI N THE AMOUNTS MADE AVAI LABLE THEREFOR.

4. THE COWM SSI ON MAY MEET W THI N AND W THOUT THE STATE, SHALL HOLD
PUBLI C HEARI NGS, AND SHALL HAVE ALL THE POWERS OF A LEGQ SLATI VE COW T-
TEE PURSUANT TO THE LEG SLATI VE LAW

5. THE MEMBERS OF THE COW SSI ON SHALL RECEIVE NO COWPENSATION FOR
THEI R SERVI CES, BUT SHALL BE ALLOWED THEI R ACTUAL AND NECESSARY EXPENSES
| NCURRED | N THE PERFORMANCE OF THEI R DUTI ES PURSUANT TO THI S SECTI ON.

6. TO THE MAXI MUM EXTENT FEASI BLE, THE COWM SSI ON SHALL BE ENTI TLED TO
REQUEST AND RECEI VE, AND SHALL UTI LI ZE AND BE PROVI DED W TH SUCH FACI LI -
TIES, RESOURCES AND DATA OF ANY COURT, DEPARTMENT, DI VISION, BOARD,
BUREAU, COWM SSI ON OR AGENCY OF THE STATE OR ANY POLI TI CAL SUBDI VI SI ON
THEREOF AS | T NMAY REASONABLY REQUEST TO PROPERLY CARRY OUT I TS PONERS
AND DUTI ES PURSUANT TO THI S SECTI ON.

7. THE COW SSI ON SHALL MAKE A REPORT TO THE GOVERNOR, TEMPORARY PRES-
| DENT OF THE SENATE, SPEAKER OF THE ASSEMBLY, M NORITY LEADER OF THE
SENATE AND M NORI TY LEADER OF THE ASSEMBLY OF | TS FI NDI NGS, CONCLUSI ONS
AND RECOMMENDATI ONS ON OR BEFORE OCTOBER FI RST, TWDO THOUSAND FI FTEEN ON
VWHETHER COST SAVI NGS MEASURES ESTABLI SHED BY THE COWM SSI ON PURSUANT TO
THI'S SECTI ON WOULD ALLOW THE MAXIMUM BENEFIT RATE TO |INCREASE TO
TWO- THIRDS THE STATE' S AVERAGE WEEKLY WAGE ON JANUARY FI RST, TWO THOU-
SAND SI XTEEN, W THOUT | NCREASI NG COSTS TO EMPLOYERS. SUCH REPORT SHALL
BE MADE AVAILABLE TO THE PUBLI C AND | NCLUDE SUCH LEGQ SLATI VE PROPOSALS
AS SHALL BE NECESSARY TO | MPLEMENT THE COWM SSI ON' S RECOMVENDATI ONS.

S 7. Paragraph (f) of subdivision 1 of section 25 of the workers'
conpensation |aw, as anended by chapter 635 of the |laws of 1996, is
amended to read as foll ows:

(f) Whenever conpensation is withheld solely because a controversy
exi sts on the question of liability as between insurance carriers, sure-
ty conpanies, the special disability fund, the special fund for reopened
cases, or an enployer, the board [nay] SHALL W THI N NI NETY DAYS di rect
that any carrier, surety conpany, the special disability fund, the
special fund for reopened cases shall imrediately pay conpensati on and
bills for medical care to the extent payable in accordance with sections
thirteen-g, thirteen-k, thirteen-1 and thirteen-mof this chapter, pend-
ing determi nation of such issue. Any such paynment or paynments shall not
be deened an adm ssion against interest by the carrier, surety conpany,
special disability fund or the special fund for reopened cases. After
final determnation, the parties shall nake the necessary and proper
rei mbursenent including the paynent of sinple interest at the rate
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established by section five thousand four of the civil practice | aw and
rules in conformty with such determ nation.

S 8. The third undesi gnated paragraph of subdivision 3 of section 25-a
of the workers' conpensation |aw, as anended by chapter 6 of the | aws of
2007, is anmended to read as foll ows:

Such assessnent and the paynents nmade into said fund shall not consti-
tute an elenment of loss for the purpose of establishing rates for work-
ers' conpensation insurance as provided in the insurance law but shall
for the purpose of recoupnent be treated as separate costs by carriers.
Carriers shall assess such costs on their policyholders in accordance
with rules set forth by the New York workers' conpensation rating board,
as approved by the superintendent of insurance. THE SUPERI NTENDENT OF
| NSURANCE SHALL PROMULGATE RULES AND REGULATI ONS REGARDI NG HOW THE NEW
YORK COWVPENSATI ON | NSURANCE RATING BOARD COLLECTS AND RELEASES, FOR
PUBLI C | NFORVATI ON, DATA ON PREM UMS AND LGOSSES.

S 9. Section 50 of the workers' conpensation |aw is anmended by adding
a new subdivision 3-f to read as foll ows:

3-F. THE STATE | NSURANCE FUND AND ANY OTHER | NSURER THAT | SSUES PQOLI -
Cl ES OF WORKERS' COWPENSATI ON | NSURANCE MAY REQUI RE NOM NAL CO- PAYMENTS
TO BE PAID BY THE EMPLOYEE OF UP TO FI VE DOLLARS FOR PHARVACEUTI CALS
PRESCRI BED UNDER A WORKERS' COWPENSATI ON POLICY. |IN ADDI TIQN, PREM UM
REDUCTI ONS, | N ACCORDANCE W TH METHODOLOGY APPROVED BY THE SUPERI NTEN-
DENT OF | NSURANCE SHALL BE APPLI ED TO ANY POLICY WRI TTEN WHI CH REQUI RES
SUCH PHARMACEUTI CAL CO PAYMENTS. SUCH PREM UM REDUCTI ONS SHALL BE DETER-
M NED BEFORE THE APPLICATION OF ANY EXPERI ENCE MODI FI CATI ON PREM UM
SURCHARGE OR PREM UM DI SCOUNT

S 10. Subdivisions 1, 2 and 3 of section 114 of the workers' conpen-
sation |aw, as added by chapter 635 of the |laws of 1996, are anended to
read as foll ows:

1. Any person who, knowingly and with intent to defraud presents,
causes to be presented, or prepares with know edge or belief that it
will be presented to or by an insurer or purported insurer, or any agent
thereof, any witten statenent as part of, or in support of, an applica-
tion for the issuance of or the rating of an insurance policy for
conmpensati on i nsurance, or a claimfor paynment or other benefit pursuant
to a conpensation policy which he or she knows to: (i) contain a false
statenment or representation concerning any fact material thereto; or
(ii) omts any fact mnmaterial thereto, shall be guilty of WORKERS
COVPENSATI ON FRAUD I N THE FOURTH DEGREE WHEN HE OR SHE COW TS A FRAUDU-
LENT WORKERS' COVPENSATI ON ACT AND THEREBY TAKES OR OBTAINS BENEFITS,
AND WHEN THE VALUE OF THE WORKERS' COVPENSATI ON BENEFI TS EXCEEDS ONE
THOUSAND DOLLARS. WORKERS' COVPENSATI ON FRAUD IN THE FOURTH DEGREE IS a
cl ass E fel ony.

A PERSON IS GU LTY OF WORKERS' COWVPENSATI ON FRAUD I N THE THI RD DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS THREE THOUSAND DOLLARS. WORKERS'  COVPENSATI ON
FRAUD IN THE THI RD DEGREE |'S A CLASS D FELONY.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD | N THE SECOND DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS FIFTY THOUSAND DOLLARS. WORKERS' COVPENSATI ON
FRAUD | N THE SECOND DEGREE | S A CLASS C FELONY.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD I N THE FI RST DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
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SATION BENEFI TS EXCEEDS ONE M LLI ON DOLLARS. WORKERS' COWVPENSATI ON
FRAUD I N THE FI RST DEGREE |'S A CLASS B FELONY.

Upon conviction, the court in addition to any other authorized
sentence, nay order forfeiture of all rights to conpensation or paynents
of any benefit, and may also require restitution of any anmount received
as a result of a violation of this subdivision.

2. An enployer or carrier, or any enployee, agent, or person acting on
behal f of an enpl oyer or carrier, who know ngly nakes a fal se statenent
or representation as to a material fact in the course of reporting,
investigation of, or adjusting a claimfor any benefit or paynent under
this chapter for the purpose of avoiding provision of such paynment or
benefit shall be guilty of WORKERS COVPENSATI ON FRAUD | N THE FOURTH
DEGREE WHEN HE OR SHE COMM TS A FRAUDULENT WORKERS' COVPENSATI ON ACT AND
THEREBY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS
COVPENSATI ON BENEFI TS EXCEEDS ONE THOUSAND DOLLARS. WORKERS' COVPEN-
SATI ON FRAUD I N THE FOURTH DEGREE IS a class E fel ony.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD I N THE THI RD DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS THREE THOUSAND DOLLARS. WORKERS' COVPENSATI ON
FRAUD IN THE THI RD DEGREE |S A CLASS D FELONY.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD | N THE SECOND DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COVPEN-
SATI ON BENEFI TS EXCEEDS FI FTY THOUSAND DOLLARS. WORKERS'  COVPENSATI ON
FRAUD | N THE SECOND DEGREE | S A CLASS C FELONY.

A PERSON IS GU LTY OF WORKERS' COWPENSATI ON FRAUD | N THE FI RST DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COVPEN-
SATI ON BENEFI TS EXCEEDS ONE M LLI ON DOLLARS. WORKERS' COWVPENSATI ON FRAUD
IN THE FI RST DEGREE |'S A CLASS B FELONY.

3. A person who knowi ngly makes a fal se statenent or representation as
to a material fact for the purpose of obtaining, maintaining or renew ng
i nsurance under this chapter, whether for hinself or herself or for any
ot her person or entity or for the purpose of evading the requirenents of
section fifty of this chapter shall be guilty of WORKERS COVPENSATI ON
FRAUD | N THE FOURTH DEGREE WHEN HE OR SHE COW TS A FRAUDULENT WORKERS'
COVPENSATI ON ACT AND THEREBY TAKES OR OBTAINS BENEFI TS, AND WHEN THE
VALUE OF THE WORKERS' COVPENSATI ON BENEFI TS EXCEEDS ONE THOUSAND
DOLLARS. WORKERS' COVPENSATI ON FRAUD IN THE FOURTH DEGREE | S a class E
f el ony.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD I N THE THI RD DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS THREE THOUSAND DOLLARS. WORKERS' COVPENSATI ON
FRAUD IN THE THI RD DEGREE |'S A CLASS D FELONY.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD | N THE SECOND DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS FI FTY THOUSAND DOLLARS. WORKERS'  COVPENSATI ON
FRAUD | N THE SECOND DEGREE | S A CLASS C FELONY.

A PERSON IS GU LTY OF WORKERS' COWVPENSATI ON FRAUD | N THE FI RST DEGREE
VWHEN HE OR SHE COVW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS ONE M LLI ON DOLLARS. WORKERS' COWVPENSATI ON FRAUD
IN THE FI RST DEGREE | S A CLASS B FELONY.
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In addition to any other remedy, the carrier providing insurance shall
be entitled to restitution of any anount obtained or wthheld as a
result of a violation of this subdivision.

S 11. The workers' conpensation |aw is anended by addi ng a new section
114-d to read as foll ows:

S 114-D. WORKERS' COWPENSATI ON LAW HOTLI NE. THE CHAI RMAN SHALL ESTAB-
LI SH A TOLL- FREE TELEPHONE HOTLI NE TO ANSWER QUESTI ONS AND PROVI DE GUI D-
ANCE TO BUSI NESSES AND | NDI VI DUALS ABOUT THE STATE'S WORKERS' COVPEN-
SATI ON LAW AND FRAUD. SUCH TOLL- FREE HOTLI NE SHALL BE STAFFED BY PERSONS
TRAINED |IN THE LAWS, RULES, AND REGULATI ONS APPLI CABLE TO THE WORKERS'
COVPENSATI ON LAW

S 12. Subdivision 3 of section 136 of the workers' conpensation law is
anmended by addi ng a new paragraph (b-1) to read as foll ows:

(B-1) TO PROSECUTE VI OLATI ONS OF LAW5, RULES AND REGULATI ONS PERTAI N-
ING TO THE WORKERS' COWPENSATI ON SYSTEM | NCLUDI NG WORKERS' COMPENSATI ON
FRAUD,

S 13. This act shall take effect imrediately; provided, however, that
the provisions of section ten of this act shall take effect on the thir-
tieth day after it shall have becone a | aw



