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STATE OF NEW YORK

6593
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
March 22, 2011

Introduced by M of A P. RRVERA -- read once and referred to the
Committee on Governmental Operations

AN ACT to anend the executive law, in relation to nmaking subcontractors
subject to the provisions of |law applicable to mnority and wonen-
owned busi ness enterprise contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 312 of the executive |law, as added
by chapter 261 of the laws of 1988, is anended to read as foll ows:

1. Al state contracts and all docunents soliciting bids or proposals
for state contracts shall contain or nake reference to the follow ng
provi si ons:

(a) The contractor AND SUBCONTRACTORS will not discrimnate agai nst
enpl oyees or applicants for enpl oynent because of race, creed, color,
national origin, sex, age, disability or marital status, and w || under-
take or continue existing prograns of affirmative action to ensure that
mnority group nmenbers and wonen are afforded equal enploynent opportu-
nities wthout discrimnation. For purposes of this article affirnmative
action shall mean recruitnent, enploynment, job assignnment, pronotion,
upgradi ngs, denotion, transfer, layoff, or term nation and rates of pay
or other forns of conpensation

(b) At the request of the contracting agency, the contractor AND THE
SUBCONTRACTORS shall request each enploynent agency, |abor union, or
aut hori zed representative of workers with which it has a collective
bargaining or other agreenment or understanding, to furnish a witten
statenment that such enpl oynent agency, |abor wunion or representative
will not discrimnate on the basis of race, creed, color, nationa
origin, sex, age, disability or marital status and that such union or
representative will affirmatively cooperate in the inplenentation of the
contractor's AND THE SUBCONTRACTOR S obligations herein

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(c) The contractor AND ALL SUBCONTRACTORS shall state, in all solic-
itations or advertisenents for enployees, that, in the performance of
the state contract, all qualified applicants will be afforded equa
enpl oynment opportunities w thout discrimnation because of race, creed,
color, national origin, sex, age, disability or marital status.

S 2. Section 313-a of the executive |law, as added by chapter 175 of
the laws of 2010, is anended to read as foll ows:

S 313-a. Diversity practices of state contractors AND SUBCONTRACTORS
The director shall pronulgate rules and regul ations setting forth neas-
ures and procedures to require all contracting agencies, where practica-
bl e, feasible and appropriate, to assess the diversity practices of
contractors, AND THEI R SUBCONTRACTORS, submitting bids or proposals in
connection with the award of a state contract. Such rules and regu-
lations shall take into account: the nature of the |abor, services,
suppl i es, equipnent or nmaterials being procured by the state agency; the
nmet hod of procurenment required to be used by a state agency to award the
contract and mnority and wonen-owned business utilization pl ans
required to be subnmitted pursuant to sections three hundred twel ve and
three hundred thirteen of this article; and such other factors as the
director deens appropriate or necessary to pronote the award of state
contracts to contractors AND SUBCONTRACTORS havi ng sound diversity prac-
tices. Such assessnment shall not in any way permt the autonmatic
rejection of a bid or procurenent contract proposal based on |ack of
adherence to diversity practices. Each bid or proposal shall be anal yzed
on an individual per bid or per proposal basis with the contractor's AND
| TS SUBCONTRACTOR' S diversity practices considered as only a part of a
wi der consi deration of several factors when deciding to award or decline
to award a bid or proposal. The director shall develop the rules and
regul ati ons required hereunder only after consultation wth the state
procurenent council established by section one hundred sixty-one of the
state finance | aw.

S 3. Subdivision 3 of section 315 of the executive | aw, as anended by
chapter 175 of the laws of 2010, is amended to read as foll ows:

3. Each contracting agency shall report to the director with respect
to activities undertaken to pronote enploynment of mnority group nenbers
and worren and pronote and increase participation by certified businesses

with respect to state contracts and subcontracts. Such reports shall be
submtted periodically, but not Iess frequently than annually, as
required by the director, and shall include such information as is

necessary for the director to determ ne whether the contracting agency
and contractor AND THEI R SUBCONTRACTORS have conplied with the purposes
of this article, including, without linmtation, a summary of all waivers
of the requirenents of subdivisions six and seven of section three
hundred thirteen of this article allowed by the contracting agency
during the period covered by the report, including a description of the
basis of the waiver request and the rationale for granting any such
wai ver. Each agency shall also include in such annual report whether or

not it has been required to prepare a renedial plan, and, if so, the
plan and the extent to which the agency has conplied with each el enent
of the plan.

S 4. Section 316 of the executive |aw, as anended by chapter 175 of
the laws of 2010, is anended to read as foll ows:

S 316. Enforcenent. Upon receipt by the director of a conplaint by a
contracting agency that a contractor OR SUBCONTRACTOR has violated the
provisions of a state contract which have been included to conply with
the provisions of this article or of a contractor OR SUBCONTRACTOR t hat
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a contracting agency has violated such provisions or has failed or
refused to issue a wai ver where one has been applied for pursuant to
subdi vi sion six of section three hundred thirteen of this article or has
denied such application, the director shall attenpt to resolve the
matter giving rise to such conplaint. If efforts to resolve such natter
to the satisfaction of all parties are unsuccessful, the director shal
refer the matter, within thirty days of the receipt of the conplaint, to
the division's hearing officers. Upon conclusion of the admnistrative
hearing, the hearing officer shall subnmt to the director his or her
deci sion regarding the alleged violation of the contract and recomrenda-
tions regarding the inposition of sanctions, fines or penalties. The
director, wthin ten days of receipt of the decision, shall file a
determination of such matter and shall cause a copy of such determ -
nation along with a copy of this article to be served upon the contrac-
tor OR SUBCONTRACTOR by personal service or by certified mail return
recei pt requested. The decision of the hearing officer shall be fina
and may only be vacated or nodified as provided in article seventy-eight
of the civil practice |Iaw and rul es upon an application made within the
time provided by such article. The determ nation of the director as to
the inmposition of any fines, sanctions or penalties shall be reviewable
pursuant to article seventy-eight of the civil practice |law and rul es.
The penal ties inposed for any violation which is prem sed upon either a
fraudul ent or intentional nisrepresentation by the contractor OR SUBCON
TRACTOR or the contractor's OR SUBCONTRACTOR S wil |l ful and intentiona
di sregard of the mnority and wonmen-owned participation requirenment
included in the contract may include a determi nation that the contractor
OR SUBCONTRACTOR shall be ineligible to submt a bid to any contracting
agency or be awarded any such contract for a period not to exceed one
year following the final determ nation; provided however, if a contrac-
tor OR SUBCONTRACTOR has previously been determned to be ineligible to
submt a bid pursuant to this section, the penalties inposed for any
subsequent violation, if such violation occurs within five years of the
first violation, may include a determ nation that the contractor OR
SUBCONTRACTOR shall be ineligible to submt a bid to any contracting
agency or be awarded any such contract for a period not to exceed five
years following the final determ nation. The division of mnority and
wonen's business devel opnent shall nmaintain a website |listing al
contractors AND SUBCONTRACTORS that have been deened ineligible to
submt a bid pursuant to this section and the date after which each
contract or OR SUBCONTRACTOR shall once again becone eligible to submt
bi ds.

S 5. Section 316-a of the executive |law, as added by chapter 175 of
the laws of 2010, is anended to read as foll ows:

S 316-a. Prohibitions in contracts; violations. Every contracting
agency shall include a provision in its state contracts expressly
provi ding that any contractor OR SUBCONTRACTOR who willfully and inten-
tionally fails to conply with the mnority and women-owned partici pation
requirenents of this article as set forth in such state contract shal
be liable to the contracting agency for |iquidated or other appropriate
damages and shall provide for other appropriate remedi es on account of
such breach. A contracting agency that elects to proceed against a
contractor OR SUBCONTRACTOR for breach of contract as provided in this
section shall be precluded from seeki ng enforcenent pursuant to section
three hundred sixteen of this article; provided however, that the
contracting agency shall include a sutmary of all enforcenment actions
undertaken pursuant to this section in its annual report subnitted
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pursuant to subdivision three of section three hundred fifteen of this
article.

S 6. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a Ilaw, provided, however,
that the amendnents to article 15-A of the executive |aw, nade by
sections one, two, three, four and five of this act, shall not affect
the expiration of such article and shall be deemed to expire therewth.



