Co~NOUITR~hWNE

STATE OF NEW YORK

629--D
Cal . No. 36

2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 5, 2011

Introduced by M of A  WEINSTEIN, CLARK, P. RIVERA, COLTON, LAVINE
M MLLER ~ROBINSON, V. LOPEZ, WEPRIN, ROSENTHAL, ENGLEBRIGHT --
Mul ti - Sponsored by -- M of A ABINANTI, SCH MEL, SWEENEY -- read once

and referred to the Commttee on Judiciary -- reported fromcommttee,
advanced to a third readi ng, amended and ordered reprinted, retaining
its place on the order of third reading -- again anended on third
reading, ordered reprinted, retaining its place on the order of third
readi ng -- again anended on third reading, ordered reprinted, retain-
ing its place on the order of third reading -- again anended on third

readi ng, ordered reprinted, retaining its place on the order of third
r eadi ng

AN ACT to amend the real property actions and proceedings law, in
relation to standing to commence an action to forecl ose a nortgage

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 1302 of the real property actions
and proceedi ngs | aw, as anended by chapter 472 of the laws of 2008, is
amended to read as foll ows:

1. Any conplaint served in a proceeding initiated pursuant to this
article relating to a high-cost hone |oan or a subprine home |oan, as
such terms are defined in section six-lI and six-mof the banking |aw,
respectively, nust contain an affirmative allegation that at the tine
the proceeding is commenced, the plaintiff[:

(a) is the owner and hol der of the subject nortgage and note, or has
been del egated the authority to institute a nortgage foreclosure action
by the owner and hol der of the subject nortgage and note; and

(b)] has conplied with all of the provisions of section five hundred
ninety-five-a of the banking | aw and any rules and regulations promul-
gated thereunder, section six-I or six-mof the banking |aw, and SUBDI -

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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VISION TWDO OF SECTION THI RTEEN HUNDRED TWO-A AND section thirteen
hundred four of this article.

S 2. The real property actions and proceedings |aw is anended by
addi ng a new section 1302-a to read as foll ows:

S 1302-A. STANDI NG TO COMMENCE AN ACTI ON ON A HOVE LOAN. 1. NO PERSON
SHALL HAVE STANDI NG TO COWENCE AN ACTI ON PURSUANT TO THIS ARTICLE TO
FORECLOSE ON A HOVE LQAN, AS DEFINED | N PARAGRAPH (A) OF SUBDI VI SI ON
FI VE OF SECTI ON THI RTEEN HUNDRED FOUR OF THI S ARTICLE, UNLESS IT IS THE
OMER AND HOLDER OF THE SUBJECT MORTGAGE AND NOTE, OR HAS BEEN DELEGATED
THE AUTHORITY TO |INSTITUTE A MORTGAGE FORECLOSURE ACTI ON BY THE OWNER
AND HOLDER OF THE SUBJECT MORTGAGE AND NOTE. NOTW THSTANDI NG THE
PROVISIONS OF SUBDIVISION (E) OF RULE THI RTY- TWDO HUNDRED ELEVEN OF THE
Cl VIL PRACTI CE LAW AND RULES, ANY DEFENSE BASED ON THE PLAI NTI FF'S LACK
OF STANDI NG I N A FORECLOSURE PROCEEDI NG SHALL NOT BE WAI VED | F A DEFEND-
ANT FAILS TO RAISE THE DEFENSE | N A RESPONSI VE PLEADI NG OR PRE- ANSVEER
MOTI ON TO DI SM SS.

2. EVERY SUMMONS AND COVPLAI NT TO COMMENCE A FORECLOSURE ACTION ON A
HOVE LOAN, AS DEFINED I N PARAGRAPH (A) OF SUBDI VI SI ON FI VE OF SECTI ON
THI RTEEN HUNDRED FOUR OF THIS ARTICLE, SHALL |NCLUDE AN AFFI RVATI VE
ALLEGATI ON THAT AT THE TI ME THE PROCEEDI NG | S COMVENCED, THE PLAI NTI FF
IS THE OANER AND HOLDER OF THE SUBJECT MORTGAGE AND NOTE, OR HAS BEEN
DELEGATED THE AUTHORITY TO I NSTI TUTE A MORTGAGE FORECLOSURE ACTI ON BY
THE OAMNER AND HOLDER OF THE SUBJECT MORTGAGE AND NOTE. | N ADDI TI ON, THE
PLAI NTI FF SHALL PLEAD IN I TS COWLAI NT THAT THE ORI A NALS OF THE SUBJECT
MORTGAGE AND NOTE ARE IN | TS POSSESSI ON AND CONTROL, OR THAT OF THE
HOLDER OR CUSTODI AN, OR THAT THE PLAI NTI FF HAS COWPLI ED W TH SUBDI VI SI ON
FIVE OF TH'S SECTION AND THAT SUCH PLAI NTI FF IS OTHERW SE ENTI TLED TO
ENFORCE THE SUBJECT MORTGAGE AND NOTE PURSUANT TO LAW

3. THERE SHALL BE FILED W TH EVERY SUMMONS AND COVPLAI NT TO COMMVENCE A
FORECLOSURE ACTI ON ON A HOVE LOAN, AS DEFI NED | N PARAGRAPH (A) OF SUBDI -
VI SI ON FI VE OF SECTI ON THI RTEEN HUNDRED FOUR OF THI S ARTI CLE:

(A) A COPY OF THE ORI G NAL SUBJECT MORTGAGE AND NOTE, AND PROOF OF THE
OMERSHI P THEREOF | NCLUDI NG ALL ORI G NAL ENDORSEMENTS, ASSI GNMENTS AND
TRANSFERS OF SUCH MORTGAGE AND NOTE; AND

(B) I F APPLI CABLE, PROOF OF DELEGATI ON OF AUTHORI TY FROM THE ONNER AND
HOLDER OF THE SUBJECT MORTGAGE AND NOTE TO | NSTI TUTE A MORTGAGE FORECLO
SURE ACTI ON ON BEHALF OF SUCH OANER AND HOLDER.

4. THE COURT SHALL MAKE AN AFFI RVATI VE FI NDI NG OF STANDI NG WHI CH SHALL
BE |INCLUDED |IN THE JUDGVENT OF FORECLOSURE AND SALE ON A HOVE LOAN, AS
DEFI NED | N PARAGRAPH (A) OF SUBDI VI SION FI VE OF SECTI ON THI RTEEN HUNDRED
FOUR OF TH S ARTI CLE.

5. | F THE ORIG NAL NOTE OR ANY ORI G NAL ENDORSEMENTS, ASSI GNVENTS AND
TRANSFERS OF SUCH MORTGAGE AND NOTE ARE LOST OR OTHERW SE UNAVAI LABLE,
THE PLAI NTI FF MUST COWPLY W TH APPLI CABLE LAW TO ESTABLI SH THE RIGHT TO
ENFORCE THE MORTGAGE AND NOTE | NCLUDI NG THE UNI FORM COMMVERCI AL CODE.

S 3. This act shall take effect imedi ately, except that section one
of this act and subdivisions 2 and 3 of section 1302-a of the real prop-
erty actions and proceedi ngs |aw, as added by section two of this act,
shall take effect on the ninetieth day after it shall have becone a | aw



