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STATE OF NEW YORK

5743
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
February 28, 2011

Introduced by M of A ABBATE -- read once and referred to the Commttee
on Governnental Enpl oyees

AN ACT to anend the civil service law, in relation to hearing procedures
for certain public enployees

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 2 of section 75 of the civil service law, as
anended by chapter 226 of the laws of 1994, is anmended to read as
fol | ows:

2. Procedure. An enployee who at the time of questioning appears to be
a potential subject of disciplinary action shall have a right to repre-
sentation by his or her certified or recognized enpl oyee organi zati on
under article fourteen of this chapter and shall be notified in advance,
inwiting, of such right. A state enployee who is designated nmanageria
or confidential under article fourteen of this chapter, shall, at the
time of questioning, where it appears that such enployee is a potentia
subj ect of disciplinary action, have a right to representati on and shal
be notified in advance, in witing, of such right. If representation is
requested a reasonable period of tinme shall be afforded to obtain such
representation. If the enployee is unable to obtain representation wth-
in a reasonable period of time the enployer has the right to then ques-
tion the enployee. A hearing officer under this section shall have the
power to find that a reasonable period of tine was or was not afforded.
In the event the hearing officer finds that a reasonable period of tine
was not afforded then any and all statenents obtained from said ques-
tioning as well as any evidence or information obtained as a result of
sai d questioning shall be excluded, provided, however, that this subdi-
vision shall not nodify or replace any witten collective agreenent
bet ween a public enpl oyer and enpl oyee organi zati on negoti ated pursuant
to article fourteen of this chapter. A person agai nst whom renoval or
ot her disciplinary action is proposed shall have witten notice thereof
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and of the reasons therefor, shall be furnished a copy of the charges
preferred agai nst himOR HER and shall be allowed at |east eight days
for answering the sanme in witing. The hearing upon such charges shal

be held by [the officer or body having the power to renpove the person
agai nst whom such charges are preferred, or by a deputy or other person
desi gnated by such officer or body in witing for that purpose. In case
a deputy or other person is so designated, he] A HEARING OFFICER WHO
SHALL BE A MEMBER OF THE AMERI CAN ARBI TRATI ON ASSOCI ATI ON, AND SUCH
HEARI NG OFFI CER SHALL BE SELECTED BY THE MUTUAL AGREEMENT OF THE PERSON
AGAI NST WHOM DI SCI PLI NARY ACTI ON | S PROPCSED AND OF THE EMPLOYI NG OFFI -
CER OR BODY. |F SUCH MJUTUAL AGREEMENT CANNOT BE REACHED, THEN THE HEAR-
ING OFFICER SHALL BE SELECTED PURSUANT TO THE RULES OF THE AMERI CAN
ARBI TRATI ON ASSOCI ATI ON.  SUCH HEARI NG OFFI CER shal |, for the purpose of
such hearing, be vested with all the powers of such officer or body and
shall make a record of such hearing which shall, with his OR HER recom
nmendati ons AND DECI SION, be referred to such officer or body for [review
and decision] | MPLEMENTATION. The [person or persons] HEARI NG OFFI CER
hol di ng such hearing shall, upon the request of the person against whom
charges are preferred, permt himOR HER to be represented by counsel,
or by a representative of a recognized or certified enployee organiza-

tion, and shall allow him OR HER to sumopn witnesses in his OR HER
behal f. The burden of proving i nconpetency or m sconduct shall be wupon
the person alleging the sane. Conpliance wth technical rules of

evi dence shall not be required. THE HEARI NG OFFI CER SHALL BE PAID A FEE
VHI CH | S EQUI VALENT TO THE NORMAL AND CUSTOMARY FEE PAID TOH M OR HER
FOR SERVICES AS AN ARBI TRATOR UNDER THE AUSPI CES OF THE AMERI CAN ARBI -
TRATI ON ASSOCI ATI ON.

S 2. Subdivision 3 of section 75 of the civil service law, as anended
by chapter 710 of the laws of 1984, is anended to read as foll ows:

3. Suspension pending determ nation of charges; penalties. Pending
the hearing and determ nati on of charges of inconpetency or m sconduct,
the officer or enployee agai nst whom such charges have been preferred
may be suspended [wi thout pay] for a period not exceeding thirty days.
THE SUSPENSI ON SHALL BE W TH PAY, EXCEPT THE EMPLOYEE MAY BE SUSPENDED
W THOUT PAY | F THE EMPLOYEE HAS ENTERED A GUILTY PLEA TO OR HAS BEEN
CONVI CTED OF A FELONY CRI ME CONCERNI NG THE CRI M NAL SALE OR POSSESSI ON
OF A CONTROLLED SUBSTANCE OR A PRECURSOR OF A CONTROLLED SUBSTANCE. |If
such officer or enployee is found guilty of the charges, the penalty or
puni shment nmay consist of a reprinmand, a fine not to exceed one hundred
dollars to be deducted from the salary or wages of such officer or
enpl oyee, suspension without pay for a period not exceeding two nonths,
denotion in grade and title, or dism ssal fromthe service; provided,
however, that the tine during which an officer or enployee is suspended
wi thout pay may be considered as part of the penalty. If he OR SHE is
acquitted, he OR SHE shall be restored to his OR HER position [with ful
pay for the period of suspension |ess the anopunt of any unenploynent
i nsurance benefits he my have received during such period]. If such
of ficer or enployee is found guilty, a copy of the charges, his OR HER
witten answer thereto, a transcript of the hearing, and the determ -
nation shall be filed in the office of the departnent or agency in which
he OR SHE has been enpl oyed, and a copy thereof shall be filed with the
civil service comm ssion having jurisdiction over such position. A copy
of the transcript of the hearing shall, upon request of the officer or
enpl oyee affected, be furnished to himOR HER w t hout charge.

S 3. This act shall take effect imediately.



