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STATE OF NEW YORK

5511
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
February 22, 2011

Introduced by M of A TOMS, STEVENSON -- read once and referred to the
Committee on Judiciary

AN ACT to anend the county law, in relation to establishing guidelines
of professional conduct for activities by district attorneys

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. The | egi sl ature hereby finds that
district attorneys and other public prosecutors, as public officers
charged with overseeing that justice is done, ow a duty of fair dealing
to those accused and candor to the courts. This act seeks to ensure that
New York state's district attorneys and other public prosecutors conply
with these fundanmental duties by establishing a m ninum code of conduct
to gquide their behavior in the performance of their official responsi-
bilities.

The | egi slature al so recogni zes that the state and its citizens are
served not only when the guilty are convicted but when crimnal trials
are fair and that our systemof the adnministration of justice suffers
when any accused is treated unfairly. This act seeks to guarantee that
district attorneys and other public prosecutors make tinely disclosure
to the defense of all evidence required to be disclosed pursuant to the
| aws and the constitution of the state of New York and the constitution
of the United States.

The legislature further finds that collaboration between district
attorneys and the press as to information affecting the fairness of a
crimnal proceeding is not only subject to regulation, but is highly
censurabl e and worthy of penalties therefor. This act seeks to achieve a
fair balance between a district attorney's or other public prosecutor's
right of free speech and society's interest in protecting the integrity
of the crimnal proceedings and thereby guaranteeing a fair and inpar-
tial trial. It is the intent of this legislature to insure that infornma-
tion and statenments made by district attorneys and ot her public prosecu-
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tors is not to solicit coverage for their cause by enploying the news
nmedia solely with a view toward gaining sone benefit or influencing
public opinions rather than fulfilling the prosecutor's obligation to
seek justice. The purpose of this act is to insure, to the extent prac-
ticable, the fair and orderly judicial adm nistration in the conduct of
crimnal proceedings.

S 2. The county law is anended by adding a new section 708 to read as
fol | ows:

S 708. GUI DELI NES OF PROFESSI ONAL CONDUCT FOR ACTIVITIES BY DI STRICT
ATTORNEYS AND OTHER PUBLI C PROSECUTORS. 1. A.  NO DI STRICT ATTORNEY OR
OTHER PUBLI C PROSECUTOR SHALL MAKE AN EXTRAJUDI Cl AL STATEMENT W TH
RESPECT TO A CRIM NAL PROCEEDI NG THAT A REASONABLE PERSON WOULD EXPECT
TO BE DI SSEM NATED BY MEANS OF PUBLIC COMMUNI CATION | F SUCH DI STRICT
ATTORNEY OR OTHER PUBLIC PROSECUTOR KNOAS OR REASONABLY SHOULD HAVE
KNOM THAT SUCH STATEMENT W LL HAVE A SUBSTANTI AL LI KELI HOOD OF MATE-
RIALLY PREJUDI CI NG A CRI M NAL PROCEEDI NG OR THAT SUCH STATEMENT PRESENTS
AN | MM NENT AND SUBSTANTI AL HARM TO THE FAI RNESS OF THE CRI M NAL PROSE-
CUTI ON OR | NTERFERES WTH A FAIR TRIAL OR SUCH STATEMENT WLL HARM THE
REPUTATI ON OF THE ACCUSED | N THE EVENT THAT THE ACCUSED | S SUBSEQUENTLY
NOT FOUND GUI LTY.

B. AN EXTRAJUDI Cl AL STATEMENT ORDI NARILY IS LI KELY TO PREJUDI CE MNATE-
RIALLY A CRIM NAL PROCEEDI NG WHEN THE STATEMENT RELATES TO

(1) THE CHARACTER, CREDIBILITY, REPUTATION OR CRIM NAL RECORD OF A
SUSPECT OR W TNESS I N A CRI M NAL | NVESTI GATI ON.

(1'l) THE IDENTITY OF A WTNESS OR THE EXPECTED TESTI MONY OF A W TNESS
IN A CRIM NAL PROCEEDI NG

(1'11) THE PCSSIBILITY OF A PLEA OF GULTY TO THE OFFENSE OR THE EXI ST-
ENCE OR CONTENTS OF ANY CONFESSI ON, ADM SSI ON, OR STATEMENT G VEN BY A
DEFENDANT OR SUSPECT, OR THAT PERSON S REFUSAL OR FAILURE TO MAKE A
STATEMENT.

(1V) THE PERFORMANCE OR RESULTS OF ANY EXAM NATI ON OR TEST, OR THE
REFUSAL OR FAI LURE OF A PERSON TO SUBM T TO AN EXAM NATION OR TEST, OR
THE | DENTI TY OR NATURE OF PHYSI CAL EVI DENCE EXPECTED TO BE PRESENTED.

ANY OPI NION AS TO THE GUI LT OR | NNOCENCE OF A DEFENDANT.

(M) INFORVATION THE DISTRICT ATTORNEY OR OTHER PUBLI C PROSECUTOR
KNOAS OR REASONABLY SHOULD HAVE KNOM |'S LIKELY TO BE | NADM SSI BLE AS
EVIDENCE IN A TRIAL AND WOULD | F DI SCLOSED CREATE A SUBSTANTI AL RI SK OF
PREJUDI CI NG AN | MPARTI AL TRI AL.

C. AN EXTRAJUDI Cl AL STATEMENT |S NOT LIKELY TO PREJUDI CE MATERI ALLY A
CRIM NAL PROCEEDI NG WHEN MADE W THOUT ELABORATI ON AND CONCERNS THE
FOLLOW NG

(1) THE | NFORMATI ON CONTAI NED I N A PUBLI C RECORD.

(1'l) THAT AN | NVESTI GATI ON OF THE MATTER IS | N PROGRESS.

(1'11) THE SCHEDULI NG OR RESULT OF ANY STEP I N THE PROCEEDI NG

(1V) A REQUEST FOR ASSI STANCE | N OBTAI NING EVI DENCE AND | NFORMATI ON
NECESSARY TO THE PROCEEDI NG

A  WARNI NG OF DANGER CONCERNI NG THE BEHAVI OR OF A PERSON | NVOLVED
VWHEN THERE |'S A REASON TO BELI EVE THAT THERE EXI STS THE LI KELI HOOD OF
SUBSTANTI AL HARM TO AN | NDI VI DUAL OR TO THE PUBLI C | NTEREST.

(M) THE | DENTITY, AGE, RESIDENCE, OCCUPATI ON AND FAM LY STATUS OF THE
ACCUSED.

(M) IF THE ACCUSED HAS NOT BEEN APPREHENDED, | NFORMATI ON NECESSARY
TO AID | N APPREHENSI ON OF THAT PERSON.

(M I'1) THE FACT, TIME AND PLACE OF ARREST, RESI STANCE, PURSUI T, USE OF
VWEAPONS, AND A DESCRI PTI ON OF PHYSI CAL EVI DENCE SEI ZED, OTHER THAN AS
CONTAI NED ONLY I N A CONFESSI ON, ADM SSI ON OR STATEMENT.
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(1X) THE IDENTITY OF | NVESTI GATI NG AND ARRESTI NG OFFI CERS OR AGENCI ES
AND THE LENGTH OF THE | NVESTI GATI ON.

2. EVERY DISTRICT ATTORNEY AND OTHER PUBLI C PROSECUTOR SHALL MAKE
TI MELY DI SCLOSURE TO THE DEFENSE OF ALL EVI DENCE OF | NFORMATI ON KNOWN TO
THE PROSECUTOR THAT TENDS TO NEGATE THE GUILT OF THE ACCUSED OR MTI -
GATES THE OFFENSE AND EXERCI SE REASONABLE CARE TO PREVENT | NVESTI GATORS,
LAW ENFORCEMENT PERSONNEL, EMPLOYEES OR OTHER PERSONS ASSI STI NG OR ASSO
Cl ATED WTH THE DI STRI CT ATTORNEY OR OTHER PUBLI C PROSECUTOR IN A CRI M -
NAL PROCEEDI NG FROM MAKING AN EXTRAJUDI Cl AL STATEMENT PROHI BI TED I N
SUBDI VI SION ONE OF THI' S SECTI ON.

3. ITIS THE RESPONSI BILITY OF EVERY DI STRICT ATTORNEY AND OTHER
PUBLI C PROSECUTOR TO SEEK JUSTI CE, NOT MERELY TO CONVI CT.

A. TH S SPECI AL DUTY EXI STS BECAUSE:

(1) THE PROSECUTOR REPRESENTS THE SOVEREI GN AND THEREFORE SHOULD USE
RESTRAI NT I N THE DI SCRETI ONARY EXERCI SE OF GOVERNMVENTAL POVERS.

(1'l) THE PROSECUTOR | S MORE THAN AN ADVOCATE BUT ALSO MAKES DECI SI ONS
NORVALLY MADE BY AN |NDI VIDUAL CLI ENT AND THOSE AFFECTI NG THE PUBLI C
| NTEREST SHOULD BE FAIR TO ALL.

(1'11) OUR SYSTEM OF CRI M NAL JUSTI CE GRANTS THE ACCUSED THE BENEFI T OF
ALL REASONABLE DOUBT.

(1V) THE PROSECUTOR HAS A DUTY TO MAKE TIMELY DI SCLOSURE TO THE
DEFENSE OF AVAI LABLE EVI DENCE, KNOWN TO H M OR HER, THAT TENDS TO NEGATE
THE GUILT OF THE ACCUSED, M Tl GATE THE DEGREE OF THE OFFENSE OR REDUCE
THE PUNI SHVENT.

B. TO COWLY W TH SUCH DUTY OF PROSECUTORI AL CARE:

(1) THE PROSECUTOR SHOULD NOT | NTENTI ONALLY AVO D PURSU T OF EVI DENCE
MERELY BECAUSE OF THE BELI EF THAT I T WLL DAMAGE THE PROSECUTI ON'S CASE
OR Al D THE ACCUSED.

(1) NO PROSECUTOR SHALL FABRI CATE EVI DENCE OR | NTENTI ONALLY M SLEAD
AN ACCUSED OR ANY POTENTI AL W TNESS TO A CRI M NAL PROCEEDI NG

4. THE TEMPORARY STATE COWM SSI ON OF | NVESTI GATI ON ESTABLI SHED PURSU
ANT TO CHAPTER NI NE HUNDRED EI GHTY- NI NE OF THE LAWS OF NI NETEEN HUNDRED
FI FTY-El GHT SHALL HAVE THE DUTY AND PONER TO CONDUCT | NVESTI GATI ONS I N
CONNECTI ON W TH ANY VI OLATI ON OF THE GUI DELI NES OF PROFESSI ONAL CONDUCT
FOR ACTI VI TIES BY DI STRICT ATTORNEYS AND OTHER PUBLI C PROSECUTORS PURSU
ANT TO THE PROVI SIONS OF THI' S SECTI ON.

5. A DISTRICT ATTORNEY OR OTHER PUBLI C PROSECUTOR WHO VI OLATES ANY
PROVISION OF THIS SECTION IS GU LTY OF M SCONDUCT, AND IN ADDITION TO
ANY OTHER PUNI SHVENT WHI CH MAY BE PRESCRIBED THEREFOR, HE OR SHE
FORFEI TS TO THE PARTY | NJURED TREBLE DAMAGES, TO BE RECOVERED IN A
ClVIL ACTI ON.

6. A DI STRICT ATTORNEY OR OTHER PUBLI C PROSECUTOR SHALL RESIGN H' S OR
HER OFFI CE WHEN HE OR SHE BECOVES A CANDI DATE FOR ANOTHER OFFI CE ElI THER
IN A PARTY PRIMARY OR I N A GENERAL ELECTI ON, EXCEPT THAT HE OR SHE MAY
CONTINUE TO HOLD HHS OR HER POSITION AS DI STRICT ATTORNEY OR OTHER
PUBLI C PROSECUTOR WHI LE BEI NG A CANDI DATE FOR ELECTI ON TO OR SERVI NG AS
DELEGATE | N A STATE CONSTI TUTI ONAL CONVENTION, | F HE OR SHE | S OTHERW SE
PERM TTED BY LAW TO DO SO.

7. THE PROVI SIONS OF THI S SECTI ON SHALL APPLY TO ALL DI STRICT ATTOR-
NEYS AND PUBLI C PROSECUTORS | NCLUDI NG THOSE | N COUNTI ES WHOLLY CONTAI NED
WTH N A CITY.

S 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



