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STATE OF NEW YORK

5403
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
February 18, 2011

Introduced by M of A TOMS -- read once and referred to the Commttee
on Judiciary

AN ACT to anend the executive law, in relation to ensuring the accuracy,
i ndependence, objectivity and inmpartiality of appr ai sers and
appraisals of real estate that serve as collateral for |oans on resi-
dential property

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "i ndependent hone val uation act".

S 2. The executive law is anended by adding a new section 160-aa-1 to
read as foll ows:

S 160-AA-1. | NDEPENDENT HOVE VALUATI ON. 1. DEFINITIONS. AS USED IN
THI S SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS

(A) "APPRAI SER' SHALL MEAN ANY STATE CERTI FI ED REAL ESTATE APPRAI SER
STATE LICENSED REAL ESTATE APPRAISER, STATE LICENSED REAL ESTATE
APPRAI SER ASSI STANT, APPRAI SAL MANAGEMENT COVPANY OR EMPLOYEE OF AN
APPRAI SAL MANAGEMENT COVPANY.

(B) "APPRAI SAL" SHALL MEAN ANY APPRAISAL, REAL ESTATE APPRAI SAL,
CERTI FI ED APPRAI SAL, CERTI FI ED APPRAI SAL REPORT, LICENSED APPRAI SAL,
LI CENSED APPRAI SAL REPORT OR APPRAI SAL ASSI GNMENT W TH RESPECT TO THE
VALUE OF REAL ESTATE THAT IS TO BE COVERED BY A RESIDENTIAL LOAN OR IS
BEI NG OFFERED AS SECURI TY ACCORDI NG TO AN APPLI CATI ON FOR A RESI DENTI AL
LOAN.

(©) "BORRONER' SHALL MEAN ANY | NDI VI DUAL OBLI GATED TO REPAY A RESI DEN-
TI AL LOAN, | NCLUDI NG A COBORROVER, COSI GNER OR GUARANTOR

(D) "RESI DENTI AL LOAN' SHALL MEAN A LOAN SECURED BY A MORTGAGE OR DEED
OR TRUST ON REAL ESTATE USED FOR RESI DENTI AL PURPOSES.

(E) "PERSON' SHALL MEAN ANY PERSON, ENTITY, FIRM CORPORATI ON, PART-
NERSHI P OR ASSOCI ATI ON OR AGENT OR EMPLOYEE THEREOF.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. PROH BI TION AGAI NST FALSE AND M SLEADI NG APPRAI SALS. NO APPRAI SER
SHALL MAKE, DI RECTLY OR | NDI RECTLY, ANY FALSE, DECEPTIVE OR M SLEADI NG
STATEMENT OR REPRESENTATI ON | N CONNECTI ON W TH AN APPRAI SAL.

3. PROH BITION AGAINST | MPROPERLY | NFLUENCI NG AN APPRAI SAL. (A) NO
PERSON SHALL | NFLUENCE OR ATTEMPT TO | NFLUENCE THE DEVELOPMENT, REPORT-
I NG RESULT, OR REVI EW OF AN APPRAI SAL THROUGH BRI BERY, COERCI ON, COLLU
SION, COVPENSATI ON, EXTORTI ON, | NDUCEMENT, | NSTRUCTI ON, | NTI M DATI ON OR
I N ANY OTHER MANNER, | NCLUDI NG, BUT NOT LI M TED TO

(1) WTHHOLDI NG OR THREATENING TO WTHHOLD TIMELY PAYMENT FOR AN
APPRAI SAL REPORT;

(I'1) WTHHOLDING OR THREATENING TO W THHOLD FUTURE BUSI NESS FOR AN
APPRAI SER, OR DEMOTI NG OR TERM NATI NG OR THREATENI NG TO DEMOTE OR TERM -
NATE AN APPRAIl SER;

(I'11) EXPRESSLY OR | MPLI EDLY PROM SI NG FUTURE BUSI NESS, PROMOTI ONS, OR
| NCREASED COMPENSATI ON FOR AN APPRAI SER;

(1'V) CONDI TI ONI NG THE ORDERI NG OF AN APPRAI SAL REPORT OR THE PAYMENT
OF AN APPRAI SAL FEE OR SALARY OR BONUS ON THE OPI Nl ON, CONCLUSI ON, OR
VALUATI ON TO BE REACHED, OR ON A PRELI M NARY ESTI MVATE REQUESTED FROM AN
APPRAI SER;

(V) REQUESTI NG THAT AN APPRAI SER PROVI DE AN ESTI MATED, PREDETERM NED,
OR DESI RED VALUATI ON | N AN APPRAI SAL REPORT, OR PROVI DE ESTI MATED VALUES
OR COMPARABLE SALES AT ANY TIME PRIOR TO THE APPRAI SER S COVPLETION OF
AN APPRAI SAL REPORT;

(VI) PROVI DI NG TO AN APPRAI SER AN ANTI CI PATED, ESTI MATED, ENCOURAGED,
OR DESI RED VALUE FOR A SUBJECT PROPERTY OR A PROPCSED OR TARGET AMOUNT
TO BE LOANED TO THE BORROVER, EXCEPT THAT A COPY OF THE SALES CONTRACT
FOR PURCHASE TRANSACTI ONS MAY BE PROVI DED;

(VIl) PROVIDING TO AN APPRAISER OR ANY PERSON RELATED TO THE
APPRAI SER, STOCK OR OTHER FI NANCI AL OR NON- FI NANCI AL BENEFI TS;

(VIT1) ALLONNG THE REMOVAL OF AN APPRAI SER FROM A LI ST OF QUALI FI ED
APPRAI SERS USED BY ANY ENTITY, WTHOUT PRIOR WRITTEN NOTICE TO SUCH
APPRAI SER, VWH CH NOTI CE SHALL |INCLUDE WRITTEN EVIDENCE OF THE
APPRAI SER' S | LLEGAL CONDUCT, A VIOLATION OF THE UN FORM STANDARDS OF
PROFESSI ONAL APPRAI SAL  PRACTI CE (USPAP) OR STATE LI CENSI NG STANDARDS,
SUBSTANDARD PERFORMANCE, OR OTHERW SE | MPROPER OR UNPRCFESSI ONAL BEHAV-
I OR;

(1 X) ORDERI NG OBTAI NI NG USING OR PAYI NG FOR A SECOND OR SUBSEQUENT
APPRAI SAL OR AUTOVATED VALUATI ON MODEL IN CONNECTION WTH A MORTGAGE
FI NANCI NG TRANSACTI ON UNLESS THERE |'S A REASONABLE BASI S TO BELI EVE THAT
THE |IN TIAL APPRAI SAL WAS FLAVWED OR TAI NTED AND SUCH BASIS | S CLEARLY
AND APPROPRI ATELY NOTED IN THE LOAN FI LE, OR UNLESS SUCH APPRAISAL OR
AUTOVATED VALUATI ON MODEL |'S DONE PURSUANT TO A BONA FI DE PRE- FUNDI NG OR
POST- FUNDI NG APPRAI SAL REVI EW OR QUALI TY CONTROL PROCESS; OR

( ANY OTHER ACT OR PRACTI CE THAT | MPAIRS OR ATTEMPTS TO | MPAI R AN
APPRAI SER S | NDEPENDENCE, OBJECTI VI TY, OR | MPARTI ALI TY.

(B) THE REQUI REMENTS OF PARAGRAPH (A) OF THI'S SUBDI VI SI ON SHALL NOT BE
CONSTRUED AS PRCHI Bl TI NG A PERSON FROM ASKI NG AN APPRAI SER TO DO ANY OF
THE FOLLOW NG

(1) PROVIDE ADDI TI ONAL | NFORVATI ON OR EXPLANATI ON ABOUT THE BASI S FOR
AN APPRAI SER S VALUATI ON; AND

(1) CORRECT OBJECTI VE FACTUAL ERRORS | N AN APPRAI SAL REPORT.

4. PRCHI BI TI ON AGAI NST | MPROPER APPRAI SAL. NO APPRAI SER SHALL PERFORM
OR PROVI DE AN APPRAI SAL | NFLUENCED BY CONDUCT PRCHI Bl TED UNDER SUBDI VI -
SION THREE OF TH S SECTI ON.
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5. PROHI BI TI ON ON CONFLI CTS OF | NTEREST. NO APPRAI SER CONDUCTI NG AN
APPRAI SAL MAY HAVE A DI RECT OR | NDI RECT | NTEREST, FI NANCI AL OR OTHER-
W SE, | N THE PROPERTY OR TRANSACTI ON | NVOLVI NG AN APPRAI SAL.

6. PROH BI TI ON AGAI NST | MPROPER SELECTI ON OF APPRAI SER. (A) NO PERSON
COVPENSATED ON A COW SSI ON BASI S UPON THE SUCCESSFUL COWPLETION OF A
REAL ESTATE TRANSACTION |INVOLVING A RESIDENTIAL LOAN SHALL SELECT,
RETAI N, RECOMVEND OR | NFLUENCE THE SELECTION OF AN APPRAISER FOR A
PARTI CULAR APPRAI SAL ASSI GNMENT OR FOR | NCLUSI ON ON A LI ST OR PANEL OF
APPRAI SERS APPROVED TO PERFORM APPRAI SALS.

(B) NO APPRAI SER SHALL KNOW NGLY ALLOW THEMSELVES TO BE SELECTED,
RETAINED OR RECOMMVENDED FOR A PARTI CULAR APPRAI SAL ASSI GNVENT OR FOR
INCLUSION ON A LIST OR PANEL OF APPRAISERS APPROVED TO PERFORM
APPRAI SALS BY A PERSON COWPENSATED ON A COW SSION BASI'S UPON THE
SUCCESSFUL COWMPLETI ON OF A REAL ESTATE TRANSACTI ON.

7. NMANDATORY REPORTI NG, ANY PERSON HOLDI NG A LI CENSE, CERTI FI CATI ON OR
THE LI KE | SSUED BY THE DEPARTMENT OF STATE OR THE BANKI NG DEPARTMENT, OR
ANY OTHER PERSON W TH AN | NTEREST | N A REAL ESTATE TRANSACTI ON | NVOLVI NG
AN APPRAI SAL WHO HAS A REASONABLE BASIS TO BELIEVE AN APPRAISER IS
VI OLATI NG APPLI CABLE LAWS, OR |S OTHERWSE ENGAG NG |IN UNETH CAL
CONDUCT, SHALL REPORT TO THE APPROPRI ATE DEPARTMENT AND THE ATTORNEY
GENERAL EVI DENCE OF ANY VI OLATION OF THI S SECTI ON.

8. SANCTIONS. (A A VIOLATION OF THI'S SECTION I S A GROUND FOR DI sCl -
PLI NE AGAI NST ANY PERSON HOLDI NG A LI CENSE, CERTIFICATION OR THE LIKE
| SSUED BY A STATE AGENCY, |F THE PRACTI CE OF THE PROFESSI ON, OCCUPATI ON
OR BUSI NESS REGULATED BY SUCH LI CENSE, CERTI FI CATI ON OR THE LI KE RELATES
TO REAL ESTATE TRANSACTI ONS.

(B) ANY PERSON OTHER THAN A BORROVNER WHO VI OLATES ANY PROVISION OF
THIS SECTION 1S GULTY OF A M SDEMEANOR PUNI SHABLE BY A FINE NOT TO
EXCEED TVEENTY- FI VE THOUSAND DOLLARS OR BY | MPRI SONMENT NOT TO EXCEED SI X
MONTHS, OR BY BOTH SUCH FI NE AND | MPRI SONMVENT. FOR ANY SECOND OR SUBSE-
QUENT VI OLATIQON, THE PERSON IS GUILTY OF A FELONY PUNI SHABLE BY | MPRI -
SONVENT NOT EXCEEDI NG TWO YEARS, OR BY A FI NE NOT EXCEEDI NG ONE HUNDRED
THOUSAND DOLLARS, COVMUNI TY SERVI CE OF NOT MORE THAN ONE THOUSAND HOURS,
OR ANY COWBI NATI ON THEREOF. PROSECUTI ON UNDER THI' S SUBDI VI SI ON MAY BE
CONDUCTED BY THE ATTORNEY GENERAL OR THE DI STRI CT ATTORNEY.

(O WHERE A VIOLATION OF THIS SECTION IS ALLEGED TO HAVE OCCURRED, THE
ATTORNEY GENERAL OF THE STATE OF NEW YORK MAY APPLY IN THE NAME OF THE
PEOPLE OF THE STATE OF NEW YORK TO THE SUPREME COURT OF THE STATE OF NEW
YORK WTH N THE JUDI Cl AL DI STRICT I N WH CH SUCH VI OLATION IS ALLEGED TO
HAVE OCCURRED, ON NOTICE OF FIVE DAYS, FOR AN ORDER OR | NJUNCTI ON
ENJO NI NG A PERSON FROM ENGAG NG I N THE COWM SSI ON OR CONTI NUANCE OF ANY
CONDUCT IN VIOLATION OF THI'S SECTI ON ANDY OR | MPOSI NG ANY SUCH OTHER OR
FURTHER RELI EF AS THE COURT MAY CONSI DER JUST AND EQUI TABLE. I N ANY SUCH
PROCEEDI NG THE COURT SHALL | MPOSE A CIVIL PENALTY IN AN AMOUNT NOT TO
EXCEED TEN THOUSAND DOLLARS OR TWCE THE AMOUNT OF PO NTS, FEES AND
COSTS PAI D UPON CLOSI NG OF THE REAL ESTATE TRANSACTI ON AT | SSUE, WH CH
EVER |S GREATER, AND, WHERE APPROPRI ATE, RESTITUTION TO AGGRI EVED
CONSUMERS OR OTHER VI CTI M5 OF A VI OLATION OF THI' S SECTI ON.

9. NONEXCLUSIVITY OF RIRGHTS OR REMEDIES. NOTHING IN TH'S SECTION
SHALL BE CONSTRUED TO LIMT, |IN ANY MANNER, ANY RI GHTS OR REMEDI ES
OTHERW SE AVAI LABLE UNDER LAW TO ANY PERSON OR ENTITY, | NCLUDI NG BUT
NOT LI M TED TO, THE ATTORNEY GENERAL OF THE STATE OF NEW YORK.

S 3. This act shall take effect immediately.



