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Introduced by M of A KOLB, CONTE, Mc:DONOUGH, REILICH SAYWARD - -
Mul ti - Sponsored by -- M of A AMEDORE, BARCLAY, BOYLE, BURLI NG
BUTLER, CALHOUN, CASTELLI, CROUCH, FINCH, FITZPATRICK, G GLI O, HAWEY,
JORDAN, MKEVI TT, MONTESANO, QAKS, RABBI TT, RAI A, SALADI NO, TOBACCO - -
read once and referred to the Committee on Transportation

AN ACT to amend the highway |aw and the public authorities law, in
relation to authorizing design-build contracts for transportation
proj ects

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The use of a single contract for the
design and construction of transportation projects nay reduce or mni-
m ze project delivery tinme, inprove project quality, reduce project
costs, and/or inprove project coordination through a single point of
responsi bility. Therefore, it is appropriate to authorize the departnent
of transportation and the thruway authority to utilize design-build
contracts.

S 2. The highway |l aw i s anended by addi ng a new section 38-a to read
as foll ows:

S 38-A. DESIG\N-BU LD CONTRACTS. NOTW THSTANDI NG THE PROVISIONS OF
SECTION THI RTY-EI GHT OF TH S ARTI CLE, SECTI ON ONE HUNDRED THI RTY- SI X- A
OF THE STATE FI NANCE LAW SECTI ONS SI XTY- FI VE HUNDRED TWELVE AND SEVEN-
TY- TWO HUNDRED TEN OF THE EDUCATI ON LAW AND THE PROVI SI ONS OF ANY OTHER
LAW TO THE CONTRARY:

1. DESIGNBU LD CONTRACTS. THE COWM SSI ONER |'S HEREBY AUTHORI ZED TO
CONTRACT FOR THE DESI GN AND CONSTRUCTION OF HI GHWAYS, STRUCTURES OR
APPURTENANT FACILITIES WTH A SINGLE ENTITY, WHCH MY BE A TEAM
COWPRI SED OF SEPARATE ENTITIES, I N ACCORDANCE WTH THE PROVISIONS OF
THI'S SECTI ON. CONTRACTS ENTERED | NTO PURSUANT TO THE PROVI SIONS OF THI' S
SECTI ON SHALL BE REFERRED TO AS "DESI G\- BU LD CONTRACTS. "

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. SELECTI ON. AN ENTITY SELECTED BY THE DEPARTMENT TO ENTER |INTO A
DESI G\- BUI LD  CONTRACT SHALL BE SELECTED THROUGH A TWO- STEP METHOD AS
FOLLOWG:

(A) STEP ONE SHALL BE THE GENERATI ON OF A LI ST OF ENTI TI ES THAT HAVE
DEMONSTRATED THE GENERAL CAPABILITY TO PERFORM THE  DESI GN-BU LD
CONTRACT. SUCH LI ST SHALL CONSI ST OF A SPECI FI ED NUMBER OF ENTI TI ES, AS
DETERM NED BY THE COW SSI ONER, AND SHALL BE GENERATED BASED UPON THE
DEPARTMENT' S REVIEW OF RESPONSES TO A PUBLI CLY ADVERTI SED REQUEST FOR
QUALI FI CATIONS. THE DEPARTMENT'S REQUEST FOR QUALIFICATIONS  SHALL
I NCLUDE A GENERAL DESCRIPTION OF THE PROQIECT, THE MAXI MUM NUMBER OF
ENTI TIES TO BE I NCLUDED ON THE LI ST, AND THE SELECTION CRITERIA TO BE
USED | N GENERATI NG THE LI ST. SUCH SELECTI ON CRI TERI A SHALL | NCLUDE, BUT
SHALL NOT BE LIM TED TO, THE QUALI FI CATI ONS AND EXPERI ENCE OF THE DESI GN
AND CONSTRUCTI ON TEAM PRQIECT APPROACH, ORGANI ZATION, RECORD OF
PERFORMANCE, FI NANCI AL CAPACI TY, DEMONSTRATED RESPONSI BI LI TY, ABILITY OF
THE TEAM OR OF A MEMBER OR MEMBERS OF THE TEAM TO COVPLY W TH APPLI| CABLE
REQUI REMENTS, INCLUDING THE PROVISIONS OF ARTICLES ONE HUNDRED
FORTY- FI VE, ONE HUNDRED FORTY- SEVEN, AND ONE HUNDRED FORTY-El GHT OF THE
EDUCATION LAW AND SUCH OTHER QUALI FI CATI ONS THE COVMM SSI ONER DEEMS
APPROPRI ATE. THE DEPARTMENT SHALL EVALUATE AND RATE ALL ENTITIES
RESPONDI NG TO THE REQUEST FOR QUALI FI CATI ONS. BASED UPON SUCH RATI NGS,
THE DEPARTMENT SHALL LI ST THE ENTI TI ES THAT SHALL RECEI VE A REQUEST FOR
PROPCSALS | N ACCORDANCE W TH PARAGRAPH (B) OF THI'S SuBDI VI SI ON.

(B) STEP TWO SHALL BE THE SELECTI ON OF THE PROPOCSAL WHI CH | S THE BEST
VALUE TO THE STATE. THE DEPARTMENT SHALL | SSUE A REQUEST FOR PROPCSALS
TO THE ENTI TI ES LI STED PURSUANT TO PARAGRAPH (A) OF THIS SUBDI VISION. | F
SUCH ENTITY CONSISTS OF A TEAM OF SEPARATE ENTI TI ES, THE ENTI TI ES THAT
COWRI SE SUCH A TEAM MUST REMAI N UNCHANGED FROM THE ENTITY AS LI STED
PURSUANT TO PARAGRAPH (A) OF THI S SUBDI VI SI ON. THE REQUEST FOR PROPCSALS
SHALL SET FORTH THE PROJECT' S SCOPE OF WORK, AND OTHER REQUI REMENTS, AS
DETERM NED BY THE COW SSI ONER. THE REQUEST FOR PROPCSALS SHALL SPECI FY
THE CRITERIA TO BE USED TO EVALUATE THE RESPONSES. SUCH CRI TERI A SHALL
| NCLUDE THE PROPCSAL' S COST, THE QUALITY OF THE PROPOSAL'S SCLUTI ON, THE
QUALI FI CATI ONS AND EXPERI ENCE OF THE DESI GN AND CONSTRUCTI ON TEAM  AND
OTHER FACTORS DEEMED PERTI NENT BY THE DEPARTMENT, VH CH MAY | NCLUDE, BUT
SHALL NOT BE LIMTED TO, THE PROPOSAL'S PROJECT | MPLEMENTATI ON, ABI LI TY
TO COVPLETE THE WORK IN A TI MELY AND SATI SFACTORY MANNER,  MAI NTAI NABI L-
ITY OF THE COWLETED PRQIECT, MNAINTENANCE OF TRAFFI C APPROACH, AND
COMVUNI TY | MPACT. ANY CONTRACT AWARDED PURSUANT TO THI S SECTI ON SHALL BE
AWARDED TO A RESPONSI| BLE ENTI TY THAT SUBM TS THE PROPOSAL, VWHCH, I[N
CONS| DERATI ON OF THESE AND OTHER SPECI FI ED CRI TERI A DEEMED PERTI NENT TO
THE PROJECT, |S THE BEST VALUE TO THE STATE, AS DETERM NED BY THE
COW SSI ONER.

3. CONFI DENTI ALI TY OF BUSI NESS | NFORVATI ON. ALL FI NANCI AL | NFORVATI ON,
TRADE SECRETS OR OTHER | NFORMATI ON CUSTOVARI LY REGARDED AS CONFI DENTI AL
BUSI NESS | NFORVATI ON THAT ARE | DENTI FI ED AS SUCH | NFORVATI ON AT THE TI ME
OF SUBM SSI ON TO THE DEPARTMENT AS PART OF A RESPONDENT'S RESPONSE TO
THE SOLI Cl TATI ONS OR REQUESTS MADE BY THE DEPARTMENT PURSUANT TO SUBDI -
VISION TWO OF THI' S SECTI ON SHALL NOT' BE SUBJECT TO DI SCLOSURE UNDER
ARTI CLE SI X OF THE PUBLI C OFFI CERS LAW

4. CONTRACTS. ANY CONTRACT ENTERED | NTO PURSUANT TO THI S SECTI ON SHALL
I NCLUDE A CLAUSE REQUI RI NG THAT ANY PROFESSI ONAL SERVI CES REGULATED BY
ARTI CLES ONE HUNDRED FORTY- FI VE, ONE HUNDRED FORTY- SEVEN AND ONE HUNDRED
FORTY- El GHT OF THE EDUCATI ON LAW SHALL BE PERFORMED BY A PROFESSI ONAL
LI CENSED | N ACCORDANCE W TH SUCH ARTI CLES.
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S 3. The public authorities law is anmended by addi ng a new section
359-b to read as foll ows:

S 359-B. DESI G\ BUI LD CONTRACTS. NOTW THSTANDI NG ANY OTHER PROVI SI ONS
OF LAW TO THE CONTRARY:

1. DESI G\ BU LD CONTRACTS. THE AUTHORITY |S HEREBY AUTHORIZED TO
CONTRACT FOR THE DESIGN AND CONSTRUCTI ON OF H GHWAYS, STRUCTURES OR
APPURTENANT FACILITIES WTH A SINGLE ENTITY, WICH MAY BE A TEAM
COWRI SED OF SEPARATE ENTITIES, | N ACCORDANCE W TH THE PROVI SI ONS OF
THI'S SECTI ON. CONTRACTS ENTERED | NTO PURSUANT TO THE PROVISIONS OF THI'S
SECTI ON SHALL BE REFERRED TO AS "DESI G\- BU LD CONTRACTS. "

2. SELECTION. AN ENTITY SELECTED BY THE AUTHORI TY TO ENTER | NTO A
DESI G\- BUI LD CONTRACT SHALL BE SELECTED THROUGH A TWO STEP METHOD AS
FOLLOWE:

(A) STEP ONE SHALL BE THE GENERATI ON OF A LI ST OF ENTI TI ES THAT HAVE
DEMONSTRATED THE GENERAL CAPABILITY TO PERFORM THE  DESI G\-BU LD
CONTRACT. SUCH LI ST SHALL CONSI ST OF A SPECI FI ED NUMBER OF ENTI TIES, AS
DETERM NED BY THE AUTHORI TY, AND SHALL BE GENERATED BASED UPON THE
AUTHORI TY' S REVIEW OF RESPONSES TO A PUBLICLY ADVERTI SED REQUEST FOR
QUALI FI CATI ONS. THE REQUEST FOR QUALI FI CATI ONS SHALL | NCLUDE A GENERAL
DESCRI PTION OF THE PRQIECT, THE MAXIMUM NUMBER OF ENTITIES TO BE
| NCLUDED ON THE LI ST, AND THE SELECTI ON CRI TERIA TO BE USED I N GENERAT-
ING THE LIST. SUCH SELECTION CRITERI A SHALL | NCLUDE, BUT SHALL NOT BE
LIMTED TO  THE QUALIFICATION AND EXPERIENCE OF THE DESIGN AND
CONSTRUCTI ON  TEAM  PRQJECT APPROACH, ORGANI ZATI ON, RECORD OF PERFORM
ANCE, FI NANCI AL CAPACI TY, DEMONSTRATED RESPONSI BILITY, ABILITY OF THE
TEAM OR OF A MEMBER OR MEMBERS OF THE TEAM TO COWPLY W TH APPLI CABLE
REQUI REMENTS, |INCLUDING THE PROVISIONS OF ARTICLES ONE  HUNDRED
FORTY-FI VE, ONE HUNDRED FORTY- SEVEN, AND ONE HUNDRED FORTY- El GHT OF THE
EDUCATI ON LAW AND SUCH OTHER QUALI FI CATI ONS THE AUTHORI TY DEEMS APPRO
PRI ATE. THE AUTHORI TY SHALL EVALUATE AND RATE ALL ENTI TI ES RESPONDI NG TO
THE REQUEST FOR QUALI FI CATI ONS. BASED UPON SUCH RATI NGS, THE AUTHORI TY
SHALL LI ST THE ENTI TI ES THAT SHALL RECElI VE A REQUEST FOR PROPCSALS IN
ACCORDANCE W TH PARAGRAPH (B) OF THI S SUBDI VI SI ON.

(B) STEP TWO SHALL BE THE SELECTI ON OF THE PROPCSAL WHI CH | S THE BEST
VALUE TO THE AUTHORITY. THE AUTHORITY SHALL |ISSUE A REQUEST FOR
PROPCSALS TO THE ENTITIES LISTED PURSUANT TO PARAGRAPH (A) OF THI S
SUBDI VI SION. | F SUCH AN ENTI TY CONSI STS OF A TEAM OF SEPARATE ENTI Tl ES,
THE ENTITIES THAT COWRI SE SUCH A TEAM MUST REMAI N UNCHANGED FROM THE
ENTI TY AS LI STED PURSUANT TO PARAGRAPH (A) OF THI'S SUBD VISION. THE
REQUEST FOR PROPOSALS SHALL SET FORTH THE PRQJECT' S SCOPE OF WORK, AND
OTHER REQUI REMENTS, AS DETERM NED BY THE AUTHORITY. THE REQUEST FOR
PROPCSALS SHALL SPECIFY THE CRITERIA TO BE USED TO EVALUATE THE
RESPONSES. SUCH CRI TERI A SHALL | NCLUDE THE PROPCSAL'S COST, THE QUALITY
OF THE PROPCSAL'S SOLUTION, THE QUALI FI CATI ONS AND EXPERI ENCE OF THE
DESI GN AND CONSTRUCTI ON TEAM AND OTHER FACTORS DEEMED PERTI NENT BY THE
AUTHORI TY, WHI CH MAY |INCLUDE, BUT SHALL NOT BE LIMTED TO THE
PROPCSAL' S PROJIECT | MPLEMENTATI ON, ABILITY TO COWLETE THE WORK IN A
TIMELY  AND SATI SFACTORY MANNER, MAI NTAI NABILITY OF THE COVWPLETED
PRQIECT, MAI NTENANCE OF TRAFFIC APPROACH, AND COVWMUNITY | MPACT. ANY
CONTRACT AWARDED PURSUANT TO THI' S SECTI ON SHALL BE AWARDED TO A RESPON-
SI BLE ENTI TY THAT SUBM TS THE PROPCSAL WHI CH, | N CONSI DERATI ON OF THESE
AND OTHER SPECIFIED CRITERIA DEEMED PERTI NENT TO THE PRQJECT, |S THE
BEST VALUE TO THE AUTHORI TY.

3. CONFI DENTI ALI TY OF BUSI NESS | NFORVATI ON. ALL FI NANCI AL | NFORVMATI ON,
TRADE SECRETS OR OTHER | NFORMATI ON CUSTOVARI LY REGARDED AS CONFI DENTI AL
BUSI NESS | NFORVATI ON THAT ARE | DENTI FI ED AS SUCH | NFORVATI ON AT THE TI ME
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OF SUBM SSI ON TO THE AUTHORI TY AS PART OF A RESPONDENT' S RESPONSE TO THE
SOLI CI TATIONS OR REQUESTS MADE BY THE AUTHORI TY PURSUANT TO SUBDI VI SI ON
TWO OF THI'S SECTI ON SHALL NOT BE SUBJECT TO DI SCLOSURE UNDER ARTI CLE SI X
OF THE PUBLI C OFFI CERS LAW

4. CONTRACTS. ANY CONTRACT ENTERED | NTO PURSUANT TO THI' S SECTI ON SHALL
I NCLUDE A CLAUSE REQUI RI NG THAT ANY PROFESSI ONAL SERVI CES REGULATED BY
ARTI CLES ONE HUNDRED FORTY-FIVE, ONE HUNDRED FORTY-SEVEN, AND ONE
HUNDRED FORTY- El GHT OF THE EDUCATI ON LAW SHALL BE PERFORMED BY A PROFES-
S| ONAL LI CENSED | N ACCORDANCE W TH SUCH ARTI CLES.

S 4. No later than four years after the effective date of this act,
t he conmi ssioner of transportation and the chairman of the thruway
authority shall prepare a report to the governor, the chairs of the
senate and assenbly transportation comrittees, and the ranking mnority
menbers of the senate and assenbly transportation conmttees eval uating
the use of the design-build process for highway projects. Such report
shall be prepared in consultation wth the construction and design
consul tant communities and nay subsequently be supplenented in the sane
manner, as deened appropriate by the conm ssioner of transportation and
the chairman of the thruway authority.

S 5. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw



