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STATE OF NEW YORK

4482
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
February 3, 2011

Introduced by M of A LANCMAN -- read once and referred to the Comit -
tee on Consuner Affairs and Protection

AN ACT to anend the business corporation |aw and the general business
law, in relation to enacting the "unsolicited text nessage prohibition
act”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "unsolicited text nessage prohibition act".

S 2. The business corporation |law is amended by adding a new section
521 to read as foll ows:

S 521. APPLICABILITY OF THE GENERAL BUSINESS LAW TO BUSINESS CORPO
RATI ONS THAT MAI NTAI N DATA.

EVERY BUSI NESS CORPORATI ON ORGANI ZED UNDER THI'S CHAPTER AND EVERY
FOREI GN CORPORATI ON (I NCLUDI NG EVERY FOREI GN PROFESSI ONAL SERVI CE CORPO-
RATI ON) QUALI FI ED TO DO BUSI NESS I N THI S STATE PURSUANT TO THI S CHAPTER
| S SUBJECT TO SECTI ON THREE HUNDRED NI NETY-D OF THE GENERAL BUSI NESS
LAW

S 3. The general business |law is anended by addi ng a new section 390-d
to read as foll ows:

S 390-D. UNSOLIClI TED TEXT MESSAGES. 1. EXCEPT AS PROVIDED I N SUBDI -
VISION TWDO OF THI'S SECTI ON, NO PERSON OR ENTI TY CONDUCTI NG BUSI NESS I N
THIS STATE SHALL TRANSM T OR CAUSE TO BE TRANSM TTED A TEXT MESSAGE
ADVERTI SEMENT TO A CELLULAR TELEPHONE OR PAGER EQUI PPED WTH SHORT
MESSAGE CAPABILITY OR ANY SIM LAR CAPABI LI TY ALLON NG THE TRANSM SSI ON
OF TEXT MESSAGES. A TEXT MESSACGE ADVERTI SEMENT IS A MESSAGE, THE PRI NCl -
PAL PURPOCSE OF WHICH | S TO PROMOTE THE SALE OF GOODS OR SERVI CES TO THE
RECI PI ENT, CONSI STING OF ADVERTISING MATERIAL FOR THE LEASE, SALE
RENTAL, G FT OFFER, OR OTHER DI SPCSI TI ON OF ANY REALTY, GOODS, SERVI CES,
OR EXTENSI ON OF CREDI T.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD04139- 02- 1



Co~NOoOUIT~hWNE

A. 4482 2

2. THI'S SECTI ON SHALL NOT APPLY TO TEXT MESSAGES TRANSM TTED AT THE
DIRECTION OF A PERSON OR ENTITY OFFERI NG CELLULAR TELEPHONE OR PACER
SERVI CE, OR BY A BUSI NESS OR AFFI LI ATES OF THAT BUSI NESS, THAT HAS AN
EXI STING RELATIONSHIP WTH THE SUBSCRI BER, BUT ONLY | F THE SUBSCRI BER
HAS PROVI DED CONSENT TO THE PERSON OR ENTI TY OFFERI NG CELLULAR TELEPHONE
OR PAGER SERVI CE OR BUSI NESS W TH WHI CH HE OR SHE HAS THAT RELATI ONSHI P
TO RECElI VE TEXT MESSAGES FROM THAT BUSI NESS OR AFFI LI ATES OF THAT BUSI -
NESS. "AFFI LI ATE" MEANS ANY COWPANY THAT CONTROLS, |S CONTROLLED BY, OR
IS UNDER COVWMON CONTROL WTH, ANOTHER COVPANY. A SPECI FI C, SEPARATE
CONSENT MUST BE G VEN FOR EACH | NDI VI DUAL PERSON OR ENTI TY, BUSI NESS, OR
AFFI LI ATE.

3. WHENEVER THERE SHALL BE A VI OLATION OF THI S SECTI ON, AN APPLI CATI ON
MAY BE MADE BY THE ATTORNEY GENERAL IN THE NAME OF THE PEOPLE OF THE
STATE OF NEW YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON TO | SSUE AN
| NJUNCTI ON, AND UPON NOTI CE TO THE DEFENDANT OF NOT LESS THAN FI VE DAYS,
TO ENJO N AND RESTRAI N THE CONTI NUANCE OF SUCH VIOLATION, AND IF IT
SHALL APPEAR TO THE SATISFACTION OF THE COURT OR JUSTI CE, THAT THE
DEFENDANT HAS, |IN FACT, VIOLATED THI'S SECTION AN | NJUNCTION MAY BE
| SSUED BY SUCH COURT OR JUSTI CE ENJO NI NG AND RESTRAI NI NG ANY FURTHER
VI OLATI ON, W THOUT REQUI RI NG PROOF THAT ANY PERSON HAS, |IN FACT, BEEN
| NJURED OR DAMAGED THEREBY. | N ANY SUCH PROCEEDI NG THE COURT MAY MAKE
ALLOMNCES TO THE ATTORNEY GENERAL AS PROVIDED |IN PARAGRAPH SIX OF
SUBDI VI SI ON (A) OF SECTI ON ElI GHTY- THREE HUNDRED THREE OF THE Cl VI L PRAC
TICE LAW AND RULES, AND DI RECT RESTI TUTI ON. WHENEVER THE COURT SHALL
DETERM NE THAT A VIOLATION OF A SUBDIVISION OF THIS SECTION HAS
OCCURRED, THE COURT MAY |IMPCSE A CIVIL PENALTY OF NOT MORE THAN TWO
THOUSAND DOLLARS PER CALL, UP TO A TOTAL OF NOT MORE THAN TWENTY THOU-
SAND DOLLARS, FOR CALLS PLACED IN VI OLATI ON OF SUCH SUBDI VI SI ONS W THI N
A CONTI NUOUS SEVENTY- TWO HOUR PERI OD. IN CONNECTION WTH ANY SUCH
PROPCSED APPLI CATI ON, THE ATTORNEY GENERAL |'S AUTHORI ZED TO TAKE PROCF
AND MAKE A DETERM NATI ON OF THE RELEVANT FACTS AND TO | SSUE SUBPCOENAS | N
ACCORDANCE W TH THE CI VIL PRACTI CE LAW AND RULES.

4. I N ADDI TION TO THE RI GHT OF ACTI ON GRANTED TO THE ATTORNEY GENERAL
PURSUANT TO THI' S SECTI ON, ANY PERSON WHO HAS RECEI VED A TEXT MESSAGE | N
VI OLATI ON OF SUBDI VI SION ONE OF THI' S SECTI ON MAY BRING AN ACTION IN HI' S
OR HER OM NAME TO ENJO N SUCH UNLAWFUL ACT OR PRACTI CE, AN ACTION TO
RECOVER H' S OR HER ACTUAL DAMAGES OR FI FTY DOLLARS, WHI CHEVER | S GREAT-
ER, OR BOTH SUCH ACTI ONS. THE COURT MAY, IN ITS DI SCRETI ON, | NCREASE
THE AWARD OF DAMAGES TO AN AMOUNT NOT TO EXCEED THREE TIMES THE ACTUAL
DAMAGES UP TO ONE THOUSAND DOLLARS, |F THE COURT FI NDS THE DEFENDANT
W LLFULLY OR KNOW NGLY VI OLATED SUCH SUBDI VI SION. THE COURT MNAY AWARD
REASONABLE ATTORNEY' S FEES TO A PREVAI LI NG PLAI NTI FF.

S 4. This act shall take effect on the ninetieth day after it shall
have becone a | aw



