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STATE OF NEW YORK

370
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 5, 2011

I ntroduced by M of A HOYT, SCHRCEDER, GALEF, CLARK, JAFFEE, ROSENTHAL
-- Miulti-Sponsored by -- M of A BOYLAND, CAHI LL, GLICK, GOITFRIED,
JACOBS, LAVINE, MENENY, PERRY, REILLY, SWEENEY -- read once and
referred to the Conmttee on Environnmental Conservation

AN ACT to amend the environmental conservation law, in relation to the
public right of passage upon the navi gabl e wat erways of the state and
the rights of private property owners over which such waterways pass

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 15 of the environnental conservation |aw is anended
by adding a newtitle 35 to read as foll ows:
TI TLE 35
NAVI GABLE WATERWAYS
SECTI ON 15-3501. STATEMENT OF LEQ SLATI VE FI NDI NGS, PCOLI CY AND | NTENT.
15-3503. DEFI NI TI ONS.
15-3505. PUBLI C RI GHT OF PASSAGE.
15-3507. COMVON LAW REMEDI ES PRESERVED.
15-3509. | NTERPRETATI ON; SEVERABI LI TY.
S 15-3501. STATEMENT OF LEG SLATI VE FI NDI NGS, POLI CY AND | NTENT.

1. THE LEGQ SLATURE HEREBY FI NDS THAT WATERWAYS | N THE STATE THAT ARE
SUBJECT TO THE PUBLI C RIGHT OF NAVIGATION AS THS RIGHT |S DEFINED |IN
COMMON LAW CONSTI TUTE A VALUABLE COMVERCI AL AND RECREATI ONAL RESOURCE OF
THE STATE AND, AS SUCH, THEY PROVI DE | MPORTANT HEALTH BENEFI TS AND LOCAL
AND STATEW DE ECONOM C BENEFI TS. THE LEQ SLATURE FURTHER FI NDS THAT THE
COURTS OF THE STATE HAVE H STORI CALLY APPLIED A COWON LAW TEST TO
DETERM NE WHETHER PARTI CULAR WATERWAYS ARE NAVI GABLE | N FACT AND ARE
THEREFORE SUBJECT TO THE PUBLI C RI GHT OF NAVI GATI ON, AND THAT ON WATER-
WAYS FOR VWH CH SUCH DETERM NATI ONS HAVE NOT BEEN MADE BOTH THE PUBLI C
AND THE AFFECTED PRI VATE PROPERTY OMNERS MAY BE UNCERTAIN AS TO WHETHER
SUCH WATERWAYS ARE SUBJECT TO SUCH RI GHT. THE LEG SLATURE FURTHER FI NDS

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD01214-01-1



Co~NOoOUIT~hWNE

A. 370 2

THAT WATERWAYS THAT SATI SFY THE COMMON LAW TEST ARE NAVI GABLE I N FACT
AND THAT THE BED AND BANKS OF SUCH WATERWAYS ARE SUBJECT TO A SERVI TUDE
OR EASEMENT FOR THE PURPCSE OF NAVI GATI ON THAT IS HELD IN TRUST BY THE
STATE FOR THE PECPLE OF THE STATE AND HAS BEEN SO HELD FROM THE TI ME OF
THE ORI G NAL GRANTS FROM THE STATE OR SOVEREI GN. THE LEG SLATURE FURTHER
FI NDS THAT THI S NAVI GATI ONAL EASEMENT PROVI DES A PUBLI C RI GHT OF PASSAGE
AND THAT WATERWAYS THAT ARE SUBJECT TO SUCH EASEMENTS ARE CONS|I DERED TO
BE PUBLIC H GHWAYS FOR NAVI GATI ONAL PURPCSES, | NCLUDI NG WHERE SUCH
WATERWAYS ARE SI TUATED ON PRI VATE PROPERTY. THE LEGQ SLATURE ALSO FI NDS
THAT THE PUBLIC RIGHT OF NAVI GATI ON | NCLUDES SEVERAL ESSENTI AL | NCI -
DENTAL RI GHTS THAT MAY BE EXERCI SED BY THE PUBLI C AS NECESSARY TO ACCOM
PLI SH SAFE PASSACE. ALSO, THE LEG SLATURE FINDS THAT IN EXERCI SI NG THE
PUBLI C RIGHT OF NAVI GATI ON THE PUBLI C | S REQUI RED BY LAW TO RESPECT THE
Rl GHTS OF PRI VATE PROPERTY OMERS AND MAY NOT ENTER ON PRI VATE PROPERTY
FOR PURPOSES OTHER THAN TO EXERCI SE THE LAWFUL RI GHT OF SAFE PASSAGE AND
THEN ONLY TO THE MOST M NI MALLY | NTRUSI VE EXTENT POSSI BLE.

2. THE LEG SLATURE HEREBY DECLARES |ITS |NTENT TO ENSURE THAT THE
PUBLI C SHALL BE ABLE TO FREELY NAVI GATE ON WATERWAYS THAT ARE NAVI GABLE
IN FACT AND TO ENSURE THAT THE RI GHTS OF PRI VATE PROPERTY OMERS ARE NOT
VI OLATED OR | NFRINGED UPON BY THOSE WHO ENGAGE IN THE PUBLI C Rl GHT OF
NAVI GATI ON. THE LEQ SLATURE FURTHER DECLARES | TS |INTENT TO DETERM NE
VWH CH WATERWAYS | N THE STATE ARE NAVI GABLE | N FACT UNDER THE COMMON LAW

3. THE LEGQ SLATURE HEREBY DECLARES I T TO BE THE POLI CY OF THE STATE TO
PROTECT THE COMMERCI AL AND RECREATI ONAL USES OF ALL WATERWAYS I N THE
STATE THAT ARE NAVI GABLE I N FACT UNDER THE COVMON LAW TO PRESERVE AND
PROTECT THE PUBLIC RIGHT OF PASSAGE UPON THESE WATERWAYS, AND TO
PRESERVE AND PROTECT THE RI GHTS OF OWNERS OF PRI VATE PROPERTY THROUGH
VWH CH THESE WATERWAYS PASS.

S 15-3503. DEFI NI TI ONS.

THE FOLLONNG TERMS WHEN USED IN THI' S TI TLE SHALL BE DEEMED TO MEAN
AND | NCLUDE:

1. "COMVERCE" SHALL MEAN ANY REMUNERATI VE ACTI VI TY | NCLUDI NG ~ W THOUT
LI M TATION, USE OF A WATERWAY FOR THE TRANSPCORT OF GOCDS OR M NERALS I N
VESSELS, FLOATING LOGS TO M LLS OR MARKET AND TRANSPORTI NG PEOPLE OR
GUI DI NG PEOPLE FOR HI RE | N VESSELS.

2. "LINING' SHALL MEAN REGULATI NG THE PASSAGE OF A VESSEL ALONG AN
OBSTRUCTED STREAM SEGVENT BY MEANS OF LI NES CONTROLLED FROM THE BED AND
BANKS OF THE STREAM PROVI DED THAT USE OF THE BED AND BANKS OF A STREAM
FOR SUCH PURPOSE SHALL BE TO THE M NI MUM AND LEAST | NTRUSI VE EXTENT THAT
I S REASONABLY NECESSARY TO ACCOWPLI SH SAFE PASSAGE.

3. "NAVI GABLE I N FACT" SHALL MEAN ANY WATERWAY WHI CH SATISKFIES THE
COMMON LAW TEST THAT THE WATERWAY, | N I TS NATURAL STATE AND ORDI NARY
VOLUVE OF WATER, HAS PRACTI CAL UTILITY TO THE PUBLIC AS A H GHWAY FOR
TRADE, TRAVEL OR TRANSPORT. BOTH UTILITY FOR COMVERCI AL USE AND CAPACI TY
FOR RECREATI ONAL USE CAN BE CONSI DERED | N DETERM NI NG WVHETHER A WATERWAY
HAS PRACTICAL UTILITY TO THE PUBLI C AS A H GHAWAY FOR TRADE, TRAVEL OR
TRANSPORT. A WATERWAY MAY BE NAVI GABLE IN FACT EVEN IF I T IS NOT CAPABLE
OF BEI NG NAVI GATED AGAI NST I TS CURRENT AND EVEN | F THE CAPACITY OF THE
STREAM FOR SUPPCRTI NG NAVI GATI ON |'S NOT CONTI NUOUS OVER Tl ME, AS LONG AS
THE CAPACI TY NECESSARY TO SUPPCRT NAVI GATI ON CONTI NUES FOR A SUFFI CI ENT
LENGTH OF TI ME TO MAKE THE STREAM USEFUL AS A H GHWAY FOR TRADE, TRAVEL
OR TRANSPORT. A WATERWAY NMAY ALSO BE NAVI GABLE | N FACT EVEN THOUGH | T
CONTAI' NS OCCASI ONAL RAPI DS, FALLS, DAMS OR OTHER NATURAL OR MANMADE
OBSTRUCTI ONS.

4. "PASSAGE" SHALL MEAN THE ACT OF NAVI GATI ON, | NCLUDI NG THE RI GHT TO
ENGAGE | N | NCI DENTAL ACTI VI TIES WH CH ARE, UNDER THE ClI RCUMSTANCES, AN
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| NSEPARABLE AND | NDI SPENSABLE PART OF SAFE NAVI GATI ON, | NCLUDI NG BUT NOT
LIMTED TO SCRAPING OR PUSH NG OFF THE BED OF THE WATERWAY, POLI NG
LI NI NG PORTAG NG AND SCOUTI NG

5. "POLING' SHALL MEAN PROPELLI NG A VESSEL BY USI NG A POLE TO PUSH OFF
THE BED OR BANKS OF A WATERWAY.

6. "PORTAG NG' SHALL MEAN TRANSPORTI NG OR CARRYI NG A VESSEL UPON THE
BED OR BANKS OF AN OBSTRUCTED STREAM SEGVENT, PROVI DED THAT USE OF THE
BED OR BANKS OF A STREAM FOR SUCH PURPOSES SHALL BE TO THE M NI MUM AND
LEAST | NTRUSI VE EXTENT THAT | S REASONABLY NECESSARY TO ACCOWPLI SH SAFE
PASSACE.

7. "RECREATION' SHALL MEAN ANY ACTIVITY WH CH IS NOT COWERCE, AS
DEFI NED IN TH S SECTI ON, | NCLUDI NG BUT NOT LIMTED TO PERSONAL TRAVEL
FOR PLEASURE OR TO TRANSPORT GOODS OVER A WATERWAY AS A MEANS OF ACCESS
TO A PRI MARY OR SECONDARY RESI DENCE.

8. "SCOUTI NG' SHALL MEAN |INSPECTION OF RAPIDS OR OTHER POTENTI AL
NATURAL OR NMANVADE OBSTRUCTI ONS TO SAFE PASSAGE | N ORDER TO DETERM NE
WHETHER AND BY WHAT ROUTE SAFE PASSAGE | S PGSSI BLE, PROVI DED THAT USE OF
THE BED AND BANKS OF A STREAM FOR SUCH PURPOSE SHALL BE TO THE M NI MUM
AND LEAST | NTRUSI VE EXTENT THAT |'S REASONABLY NECESSARY TO ACCOWPLI SH
SAFE PASSACE.

9. "VESSEL" SHALL MEAN ANY WATERCRAFT DESI GNED FOR NAVI GATI ON, | NCLUD-
I NG SKI FFS, ROW BOATS, CANCES, RAFTS AND OTHER SVALL CRAFT.

10. "WATERWAY" SHALL MEAN ANY NON- TI DAL  WATERBODY, | NCLUDI NG LAKES,
PONDS, RIVERS, CREEKS OR STREAM5, REGARDLESS OF WHETHER THE WATERBCDY
HAS BEEN DETERM NED TO BE NAVI GABLE | N FACT AT COMMON LAW
S 15-3505. PUBLI C RI GHT OF PASSACE.

1. THE PUBLI C HAS A RI GHT OF PASSACGE FOR ANY LAWFUL PURPGOSE, | NCLUDI NG
COMVERCE, TRAVEL AND RECREATI ON, ON ALL WATERWAYS OF THE STATE THAT ARE
NAVI GABLE | N FACT.

2. THE PUBLI C RI GHT OF PASSACGE ON WATERWAYS THAT ARE NAVI GABLE | N FACT
DCES NOT' INCLUDE THE RIGHT TO ENTER PRI VATE PROPERTY FOR HI KI NG
Pl CNI CKI NG, NATURE OBSERVATI ON, CAMPI NG, EGRESSI NG FROM OR  ACCESSI NG A
WATERWAY, OR ANY OTHER PURPCOSE NOT RELATED TO PASSACE.

3. THE COW SSI ONER SHALL HAVE THE AUTHORI TY TO PROMULGATE RULES AND
REGULATI ONS TO | MPLEMENT THI'S SECTI ON, I NCLUDING BUT NOTI' LIMTED TO
RULES AND REGULATIONS WH CH | DENTI FY AND DESI GNATE WATERWAYS THAT ARE
NAVI GABLE | N FACT, USING THE COVWMON LAW TEST SET FORTH IN SUBDI VI SION 3
OF SECTION 15-3503 OF TH'S TITLE, AND WH CH ADDRESS | SSUES OF PUBLI C
SAFETY OR NATURAL RESOURCE PROTECTI ON. THE COW SSI ONER MAY AMEND ANY
SUCH RULES AND REGULATI ONS AS MAY BE APPROPRI ATE FROM TI ME TO TI ME. THE
COW SSI ONER SHALL NOT HAVE THE POAER TO DETERM NE THAT WATERWAYS WHI CH
SATI SFY THE COVMON LAW TEST ARE NOT NAVI GABLE | N FACT AND SHALL NOT HAVE
THE PONER TO DETERM NE THAT WATERWAYS WHI CH DO NOT SATI SFY THE COVMON
LAW TEST ARE NAVI GABLE | N FACT.

4. THE PUBLI C RI GHT OF PASSAGE ON THE WATERWAYS THAT ARE NAVI GABLE | N
FACT 1S SUBJECT TO ALL OTHER APPLI CABLE PROVI SI ONS OF LAW AND RULES AND
REGULATI ONS THAT REGULATE OR LIM T THE USE OF VESSELS.

S 15-3507. COMVON LAW REMEDI ES PRESERVED.

NOTHI NG IN TH S TI TLE SHALL BE CONSTRUED TO LIM T ANY REMEDY AVAI LABLE
N COWON LAW STATUTE OR RULE OR REGULATI ON FOR OBSTRUCTI NG, HI NDERI NG,
HARASSI NG OR OTHERW SE | NTERFERI NG W TH THE PUBLI C RI GHT OF PASSAGE BY
PERSONS LAWFULLY EXERCI SI NG THE RI GHT OF PASSAGE ON WATERWAYS THAT ARE
NAVI GABLE | N FACT. WARNI NG OF A DANGEROUS CONDI TI ON SHALL NOT IN | TSELF
BE DEEMED AN | NTERFERENCE W TH THE PUBLI C RI GHT OF NAVI GATI ON. FURTHER-
MORE, NOTHING IN THI S TI TLE SHALL BE CONSTRUED TO LIMT ANY REMEDY
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AVAI LABLE | N COWON LAW STATUTE OR RULE AND REGULATI ON FOR TRESPASS ON
PRI VATE PROPERTY FOR ACTI VI TI ES OTHER THAN PASSAGE.
S 15-3509. | NTERPRETATI ON; SEVERABI LI TY.

1. TH'S TITLE SHALL BE | NTERPRETED TO PRESERVE AND PROTECT THE COVMON
LAW Rl GHT OF PASSAGE ON WATERWAYS THAT ARE NAVI GABLE IN FACT AND ALSO
SHALL BE |NTERPRETED TO PRESERVE AND PROTECT THE RI GHTS OF PROPERTY
OMNMERS VWHO OAN PROPERTY THROUGH WHI CH NAVI GABLE | N FACT WATERWAYS FLOW

2. THE PROVISIONS OF THI S TI TLE SHALL BE SEVERABLE, AND | F ANY CLAUSE,
SENTENCE, PARAGRAPH, SUBDI VI SI ON, SECTION OR PART OF THI'S TI TLE SHALL BE
ADJUDGED BY ANY COURT OF COWPETENT JURISDICTION TO BE |INVALID, SUCH
JUDGVENT SHALL NOT AFFECT, | MPAIR OR | NVALI DATE THE REMAI NDER THEREOF
BUT SHALL BE CONFINED I N | TS OPERATI ON TO THE CLAUSE, SENTENCE, PARA-
GRAPH, SUBDI VI SION, SECTION OR PART THEREOF DI RECTLY | NVOLVED I N THE
CONTROVERSY | N WHI CH SUCH JUDGMVENT SHALL HAVE BEEN RENDERED.

S 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



