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STATE OF NEW YORK

3678
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 26, 2011

Introduced by M of A  GABRYSZAK, PHEFFER, SPANO, G BSON, M LLMAN,
PERRY, COOK, GALEF, COLTON, CASTRO, ARROYO -- Milti-Sponsored by -- M
of A. BOYLAND, BURLI NG CALHOUN, HOOPER, MARKEY, MAYERSCHN, Mt DONOUGH,
MENG, ROBI NSON, SALADI NO, TI TONE, TOBACCO -- read once and referred to
the Commttee on Environnental Conservation

AN ACT to anend the environnental conservation law, in relation to
cadmumin children's products

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 37 of the environnental conservation |aw is anended
by adding a newtitle VII to read as foll ows:
TI TLE VI |
PROHI BI TI ON ON CADM UM I N CH LDREN S PRODUCTS
SECTI ON 37-0701. DEFI NI TI ONS.
37-0703. PROH BI Tl ONS.
37-0705. EXEMPTI ONS.
37-0707. CERTI FI CATE OF COWVPL| ANCE.
37-0709. VI OLATI ONS.
37-0711. PUBLI C ACCESS.
37-0713. REPORTS.
37-0715. RULES AND REGULATI ONS.
S 37-0701. DEFI NI TI ONS.

FOR THE PURPOSES OF THI S TI TLE, THE TERM

1. "DI STRI BUTOR' SHALL MEAN ANY PERSON, FI RM ASSOCI ATI ON, PARTNERSHI P
OR CORPORATI ON WHO TAKES TI TLE TO OR POSSESSI ON OF GOODS OR PURCHASES
FOR RESALE OR PROMOTI ONAL PURPCSES.

2. "DISTRIBUTION' SHALL MEAN THE PRACTICE OF TAKING TITLE TO OR
POSSESSI ON OF CHI LDREN S PRODUCTS FOR PROMOTI ONAL PURPOSES OR RESALE.
PERSONS | NVOLVED SOLELY | N DELI VERI NG CH LDREN S PRCODUCTS OR COVPONENTS
OF CH LDREN S PRODUCTS ON BEHALF OF THHRD PARTIES ARE NOT CONSI DERED
DI STRI BUTORS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. "I NCI DENTAL PRESENCE' SHALL MEAN THE PRESENCE OF CADM UM AS AN
UNI NTENDED OR UNDESI RED | NGREDI ENT OF A PRODUCT.

4. "1 NTENTI ONAL | NTRCDUCTI ON' OR "I NTENTI ONALLY | NTRODUCED' SHALL MEAN
THE ACT OF DELIBERATELY UTI LI ZI NG CADM UM I N THE FORVATI ON OF A CHI L-
DREN S PRODUCT WHERE | TS CONTI NUED PRESENCE |S DESIRED |IN THE FINAL
PRODUCT TO PROVIDE A SPECIFI C CHARACTERI STI C, APPEARANCE OR QUALI TY.
THE USE OF CADM UM AS A PROCESSI NG AGENT OR | NTERMEDI ATE TO | MPART
CERTAI N CHEM CAL OR PHYSI CAL CHANGES DURI NG MANUFACTURI NG, VWHEREUPON THE
I NCl DENTAL RETENTI ON OF A RESI DUE OF ANY SUCH METAL | N THE FI NAL COWPO
NENT OF A CHI LDREN S PRCDUCT | S NEI THER DESI RED NOR DELI BERATE, |S NOT
CONSI DERED | NTENTI ONAL | NTRODUCTI ON FOR THE PURPCSES OF THI S TI TLE WHERE
THE FINAL CH LDREN S PRODUCT IS I N COVPLI ANCE W TH SUBDI VI SI ON THREE OF
SECTI ON 37-0705 OF TH'S TITLE. THE USE OF RECYCLED MATERIALS AS FEED
STOCK FOR THE MANUFACTURE OF A NEW COVPONENT OF A CHI LDREN S PRODUCT,
WHERE SOVE PORTI ON OF THE RECYCLED  NMATERI ALS MAY CONTAIN AMOUNTS OF
CADM UM |S NOT CONSI DERED | NTENTI ONAL | NTRODUCTI ON FOR THE PURPOSES OF
TH'S TI TLE WHERE THE NEW CHI LDREN S PRODUCT |'S I N COVPLI ANCE W TH SUBDI -
VI SI ON THREE OF SECTI ON 37-0705 OF TH S TI TLE.

5. "MANUFACTURER' SHALL MEAN ANY PERSON, FIRM  ASSOCI ATI ON, PARTNER-
SH P OR CORPORATI ON, WHO PRODUCES COVPONENTS OF CHI LDREN S PRCDUCTS.

6. "MANUFACTURI NG' SHALL MEAN PHYSI CAL OR CHEM CAL MODI FI CATI ON OF
MATERI ALS TO PRODUCE COMPONENTS OF CHI LDREN S PRODUCTS.

7. "CH LDREN S PRODUCT" SHALL MEAN A TOY, CHI LDREN S JEVELRY OR ANOTH-
ER ARTI CLE, OTHER THAN CLOTHI NG PRI MARI LY | NTENDED FOR USE BY A CH LD
UNDER TWELVE YEARS OF AGE. THE FOLLOW NG SHALL BE CONSI DERED | N DETER-
MN NG IF THE TOY OR ARTICLE | S | NTENDED FOR A CH LD UNDER TVWELVE YEARS
OF ACE:

(A) A STATEMENT BY A MANUFACTURER ABOUT THE | NTENDED USE OF SUCH TOY
OR ARTI CLE, | NCLUDI NG A LABEL ON SUCH TOY OR ARTI CLE;

(B) THE CONTEXT AND MANNER OF THE ADVERTI SI NG PROMOTI ON, AND MARKET-
I NG ASSOCI ATED WTH THE TOY OR ARTI CLE; AND

(© WHETHER THE TOY OR ARTICLE IS COMMONLY RECOGNI ZED BY CONSUMERS AS
BEI NG | NTENDED FOR USE BY A CHI LD UNDER TWELVE YEARS OF AGE.

8. "CH LDREN S JEVELRY" SHALL MEAN JEVELRY THAT IS MADE FOR, MARKETED
FOR USE BY, OR MARKETED TO CHI LDREN UNDER THE AGE OF TWELVE. "CHI LDREN S
JEVELRY" | NCLUDES JEVELRY THAT MEETS ANY OF THE FOLLOW NG CONDI Tl ONS:

(A) 1S REPRESENTED I N I TS PACKAG NG, DI SPLAY OR ADVERTI SI NG AS APPRO
PRI ATE FOR USE BY CHI LDREN UNDER THE ACGE OF TVELVE;

(B) 1'S SOLD I N CONJUNCTION WTH, ATTACHED TO, OR PACKAGED TOGETHER
W TH OTHER PRODUCTS THAT ARE PACKAGED, DI SPLAYED OR ADVERTI SED AS APPRO
PRI ATE FOR USE BY CHI LDREN;

C) |I'S SI ZED FOR CH LDREN AND NOT | NTENDED FOR USE BY ADULTS; OR

) 1S SOLD IN ANY OF THE FOLLOW NG

) A VENDI NG MACHI NE;

) RETAIL STORE, CATALOGUE OR ONLINE VEB SITE, IN WH CH A PERSON
| VELY OFFERS FOR SALE PRODUCTS THAT ARE PACKAGED, DI SPLAYED OR
| SED AS APPRCPRI ATE FOR USE BY CHI LDREN; OR

) A DISCRETE PORTION OF A RETAIL STORE, CATALOGUE OR ONLI NE VEB
S TE IN VH CH A PERSON OFFERS FOR SALE PRODUCTS THAT ARE PACKAGED,
DI SPLAYED OR ADVERTI SED AS APPROPRI ATE FOR USE BY CHI LDREN.

9. "PURCHASER' SHALL MEAN ANY PERSON, FI RM ASSOCI ATI ON, PARTNERSHI P
OR CORPORATI ON, WHO PURCHASES ANY CHI LDREN S PRODUCTS OR COVPONENTS OF
CH LDREN S PRODUCTS. THI S TERM SHALL NOT MEAN ANY RETAIL STORE OR | NDI -
VI DUAL MAKI NG RETAI L PURCHASES.

10. "SUPPLI ER* SHALL MEAN ANY PERSON, FIRM  ASSOCI ATI ON, PARTNERSHI P
OR CORPORATION, WHO SELLS, OFFERS FOR SALE OR OFFERS FOR PROMOTI ONAL

ADVERT
Il
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PURPOSES COVPONENTS OF CHI LDREN S PRODUCTS FOR USE BY ANY OTHER PERSON,
FI' RM ASSOCI ATI ON, PARTNERSHI P OR CORPORATI ON TO PACK PRCDUCTS.
S 37-0703. PROCH BI TI ONS.

NO CH LDREN S PRODUCTS SHALL BE SOLD, OR OFFERED FOR SALE OR FOR
PROMOTI ONAL PURPOSES BY A MANUFACTURER, DI STRIBUTOR OR SUPPLIER WH CH
I NCLUDES, [N THE CH LDREN S PRODUCT | TSELF, OR I N ANY COVPONENT OF THE
CH LDREN S PRCDUCT, | NKS, DYES, PIGVENTS, ADHESIVES, STABILIZERS OR ANY
OTHER ADDI Tl VES, ANY CADM UM WH CH HAS BEEN | NTENTI ONALLY | NTRODUCED AS
AN ELEMENT DURI NG MANUFACTURI NG OR DI STRI BUTI ON.

S 37-0705. EXEMPTI ONS.

ALL CH LDREN S PRODUCTS AND COVPONENTS OF CHI LDREN S PRODUCTS SHALL BE
SUBJECT TO THI S Tl TLE EXCEPT THE FOLLOW NG

1. THOSE CH LDREN S PRODUCTS OR COVPONENTS OF CHI LDREN S PRODUCTS
VWH CH HAVE BEEN DELI VERED TO A DI STRIBUTOR, SUPPLIER OR MANUFACTURER
PRIOR TO JANUARY FI RST, TWO THOUSAND TWELVE; OR THOSE PACKAGES OR PACK-
AG NG COVPONENTS W TH A CCDE | NDI CATI NG DATE OF MANUFACTURE PRI OR TO TWO
THOUSAND TWELVE;

2. THOSE CHI LDREN S PRODUCTS OR COVPONENTS OF CHI LDREN S PRODUCTS TO
VWH CH CADM UM HAS BEEN ADDED I N THE MANUFACTURI NG FORM NG PRI NTI NG OR
DI STRI BUTI ON PROCESS | N ORDER TO COVPLY W TH HEALTH OR SAFETY REQUI RE-
MENTS OF FEDERAL LAWOR FOR VH CH THERE IS NO PRACTI CABLE ALTERNATI VE,
AS DETERM NED BY THE COWMM SSI ONER, PROVI DED THAT THE MANUFACTURER OF A
CHI LDREN S PRCDUCT OR COMPONENT OF CHI LDREN S PRCODUCTS MJST PETI TI ON THE
DEPARTMENT FOR ANY EXEMPTION FROM THE PROVISIONS OF THI S TI TLE FOR A
PARTI CULAR CHI LDREN S PRODUCT OR COVPONENT OF CHI LDREN S PRODUCTS BASED
ON THE CRITERFA OF TH'S SUBDI VI SION, AND PROVI DED FURTHER THAT THE
DEPARTMENT NMAY GRANT AN EXEMPTI ON FOR UP TO TWO YEARS | F WARRANTED BY
THE Cl RCUMSTANCES; AND PROVI DED FURTHER THAT SUCH AN EXEMPTI ON NAY, UPON
REAPPLI CATION  FOR EXEMPTI ON AND MEETI NG THE CRI TERIA OF TH S SUBDI VI -
SI ON, BE RENEVED AT TWO YEAR | NTERVALS; OR

3. CH LDREN S PRODUCTS OR COVPONENTS OF CHI LDREN S PRODUCTS THAT WOULD
NOT' POSSESS CADM UM BUT FOR THE ADDI TI ON OF RECYCLED MATERI ALS; PROVI DED
THAT THE EXEMPTI ON FOR THI S SUBDI VI SI ON:

(A) SHALL NOT APPLY TO CHI LDREN S PRODUCTS OR COVPONENTS OF CHI LDREN S
PRODUCTS THAT POSSESS CADM UM AT A CONCENTRATI ON LEVEL THAT EXCEEDS . 004
PERCENT BY VI GAT (FORTY PARTS PER M LLION);

(B) SHALL NOT APPLY TO ANY CADM UM THAT HAS BEEN RECOVERED AND/ OR
SEPARATED FROM OTHER MATERI ALS FOR USE AS A METAL OR METALLI C COVPOUND;
AND

(© SHALL EXPI RE ON JANUARY FI RST, TWO THOUSAND FI FTEEN.

S 37-0707. CERTI FI CATE OF COVPLI ANCE.

ANY MANUFACTURER, DI STRI BUTOR OR SUPPLI ER MJUST FURNI SH TO ANY PURCHAS-
ER OF A CH LDREN S PRODUCT OR COVPONENT OF A CH LDREN S PRODUCT A
CERTI FI CATE OF COVPLI ANCE STATI NG THAT A CH LDREN S PRODUCT OR COVPONENT
OF A CHLDREN S PRODUCT IS IN COWLI ANCE W TH THE REQUI REMENTS OF THI S
TI TLE. EXCEPT WHERE AN EXEMPTION | S PROVI DED I N SECTION 37-0705 OF TH' S
TITLE THE CERTIFICATE SHALL STATE THE SPECI FI C BASI S UPON WH CH THE
EXEMPTI ON | S CLAI MED. THE CERTI FI CATE OF COVPLI ANCE SHALL BE SI GNED BY
AN AUTHORI ZED OFFI CI AL OF THE MANUFACTURER, DI STRI BUTOR OR SUPPLI ER. THE
PURCHASER SHALL RETAI N THE CERTI FI CATE OF COVPLI ANCE FOR AS LONG AS SUCH
PURCHASER | S USING THE CH LDREN S PRODUCTS OR COVPONENT OF A CHI LDREN S
PRODUCT. A COPY OF THE CERTI FI CATE OF COWPLI ANCE SHALL BE KEPT ON FI LE
BY THE MANUFACTURER, DI STRI BUTOR OR SUPPLI ER FOR EACH CHI LDREN S PRCDUCT
OR COVPONENT OF A CHI LDREN S PRODUCT. |IF A MANUFACTURER, DI STRIBUTOR OR
SUPPLI ER REFORMULATES OR CREATES A NEW CHI LDREN S PRODUCT OR COVPONENT
OF A CH LDREN S PRODUCT, IT SHALL FURNI SH TO THE PURCHASER AN AMENDED OR
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NEW CERTI FI CATE OF COVPLI ANCE FOR THE REFORMULATED OR NEW CHILDREN S
PRODUCT OR COWONENT OF A CHI LDREN S PRODUCT. CERTI FI CATES OF COWPLI -
ANCE, OR COPI ES THEREOF, SHALL BE FURNI SHED TO THE DEPARTMENT UPON | TS
REQUEST AND TO MEMBERS OF THE PUBLI C I N ACCORDANCE W TH SECTI ON 37-0711
OF TH S TI TLE.

S 37-0709. VI OLATI ONS.

1. A VIOLATION OF ANY OF THE PROVISIONS OF THIS TITLE OR ANY RULE OR
REGULATI ON  PROMULGATED PURSUANT THERETO SHALL BE PUNI SHABLE I N THE CASE
OF A FIRST VIOLATION, BY A CIVIL PENALTY NOT TO EXCEED TEN THOUSAND
DOLLARS. |IN THE CASE OF A SECOND AND ANY FURTHER VI OLATI ON, THE LI ABI L-
I TY SHALL BE FOR A CIVIL PENALTY NOT TO EXCEED TWENTY-FIVE THOUSAND
DOLLARS FOR EACH VI OLATI ON.

2. NO MANUFACTURER, DI STRI BUTOR OR SUPPLI ER OF A PRODUCT SHALL BE HELD
IN VIOLATION OF THI'S TI TLE WHO CAN SHOW THAT, | N THE PURCHASE OF A PACK-
AGE OR PACKAG NG COVPONENT, | T RELIED IN GOOD FAI TH ON A CERTI FI CATE OF
COVPLI ANCE MEETI NG THE REQUI REMENTS OF SECTI ON 37-0707 OF THI' S TI TLE.

S 37-0711. PUBLI C ACCESS.

1. ANY MEMBER OF THE PUBLI C MAY REQUEST ANY CERTI FI CATE OF COVWPLI ANCE
FROM THE MANUFACTURER, DI STRI BUTOR OR SUPPLI ER OF A CHI LDREN S PRODUCT
OR COVPONENT OF A CHI LDREN S PRODUCT. SUCH REQUEST SHALL BE:

(A) INWRITING AND

(B) SPECIFIC AS TO THE CHI LDREN S PRODUCT OR COVPONENT OF A CHI LDREN S
PRODUCT FOR WWHI CH | NFORMATI ON | S REQUESTED.

2. THE MANUFACTURER, DI STRIBUTOR OR SUPPLIER MJST RESPOND TO SUCH
REQUEST W THI N SI XTY DAYS OF RECEI PT OF THE REQUEST.

S 37-0713. REPORTS.

THE DEPARTMENT SHALL |INCLUDE A REPORT ON THE EFFECTI VENESS OF THI S
TITLE AS PART OF | TS ANNUAL SCLI D WASTE MANAGEMENT PLAN AS REQUI RED BY
SECTI ON 27- 0103 OF TH S CHAPTER.

S 37-0715. RULES AND REGULATI ONS.

THE COW SSIONER SHALL HAVE THE PONER TO ADOPT SUCH RULES AND REGU
LATI ONS TO PROVI DE FOR THE EFFECTI VE APPLI CATI ON AND ENFORCEMENT OF THI S
TI TLE.

S 2. This act shall take effect on the ninetieth day after it shall
have becone a | aw



