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STATE OF NEW YORK

3017
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 21, 2011

Introduced by M of A SCHRCEDER -- read once and referred to the
Conmittee on Local Governnents

AN ACT to anend the state finance | aw and the general nunicipal law, in
relation to requirenments for selecting the | owest responsi bl e bidder
for certain public works contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The state finance |law is anended by addi ng a new section
135-b to read as foll ows:

S 135-B. LOWEST RESPONSI BLE BI DDER. 1. DEFI NI TION. FOR THE PURPCSES OF
TH' S ARTI CLE, "LOWEST RESPONSI BLE BI DDER' SHALL MEAN THE PERSON, FIRM
CORPORATI ON, CONTRACTOR OR SUBCONTRACTOR OR OTHER ENTITY SUBM TTI NG A
BI D FOR A PUBLI C WORK CONTRACT FOR THE ERECTIQN, CONSTRUCTI ON, RECON
STRUCTI ON OR ALTERATI ON OF BUI LDI NGS WHO

A. SUBM TS THE LOAEST BI D, AND

B. |'S NOT DI SQUALI FI ED ON ANY OF THE GROUNDS LI STED UNDER SUBDI VI SI ON
FIVE OF TH S SECTI ON.

2. USE OF QUESTI ONNAI RE TO DETERM NE RESPONSI BI LI TY OF CONTRACTORS AND
SUBCONTRACTORS. A, NO PUBLI C WORK CONTRACT MAY BE AWARDED BY AN AGENCY,
DEPARTMENT, PUBLI C AUTHORI TY OR PUBLI C BENEFI T CORPORATION, OFFICE OR
OTHER ENTITY OF THE STATE, TO THE LOWNEST RESPONSI BLE Bl DDER UNLESS EACH
CONTRACTOR AND SUBCONTRACTOR FOR THE CONTRACT SUBM TS, AND THE CONTRACT-
I NG ENTI TY REVI EW5, A QUESTI ONNAI RE DEMONSTRATI NG | TS RESPONSI BI LI TY TO
PERFORM THE CONTRACT.

B. QUESTI ONNAI RES MUST BE SUBM TTED TO THE CONTRACTI NG ENTI TY AND TO
THE COVMPTROLLER WHO SHALL MAINTAIN THE | NFORMATION IN AN ELECTRONIC
DATABASE FOR REVI EW BY ANY STATE OR LOCAL CONTRACTI NG ENTI TY THAT AWARDS
PUBLI C WORK CONTRACTS.

3. CONTENTS OF QUESTI ONNAI RE. THE COWPTROLLER SHALL PREPARE A UNI FORM
QUESTI ONNAI RE FOR USE BY STATE AND LOCAL CONTRACTING ENTITIES, WH CH

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SHALL REQUI RE EACH CONTRACTOR AND SUBCONTRACTOR TO PROVI DE THE FOLLOW NG
| NFORVATI ON:

A.  THE NAME, ADDRESS AND TELEPHONE NUMBER OF | TS PRI NCl PALS, OWNERS,
OFFI CERS, AND SHAREHOLDERS WHO OMN OR CONTROL AT LEAST FI VE PERCENT OF
THE STOCK OF THE CONTRACTOR OR SUBCONTRACTOR;

B. THE TAXPAYER | DENTI FI CATION NUMBER OR EMPLOYER | DENTI FI CATI ON
NUMBER, AND THE DUN AND BRADSTREET NUMBER OF THE CONTRACTOR OR SUBCON-
TRACTOR;

C. THE CONTRACTOR OR SUBCONTRACTOR S TYPE OF BUSI NESS ENTI TY, | NCLUD-
ING BUT NOT LIMTED TO CORPORATION, PARTNERSH P, LIMTED LIABILITY
CORPCORATI ON, LI'M TED PARTNERSHI P, JO NT VENTURE OR SOLE PROPRI ETOR;

D. THE NAMES AND ADDRESSES OF THE SUBCONTRACTORS PLANNED FOR THE
PRQJECT;

E. THE USE OF REGQ STERED AND APPROVED APPRENTI CESHI P TRAI NI NG PROGRAMS
FOR THE PAST FI VE YEARS;

F. ANY VI OLATI ONS OF THE PREVAI LI NG WAGE LAW UNDER ARTICLE EIGHT OF
THE LABOR LAW OR THE FEDERAL DAVI S- BACON ACT;

G ANY VIOLATIONS OF STATE OR FEDERAL LAWS RELATI NG TO UNEMPLOYMENT
COVPENSATI ON, WORKERS' COVPENSATI ON, OCCUPATI ONAL  HEALTH AND SAFETY,
EMPLOYEE M SCLASSI FI CATI ON, EMPLOYMENT DI SABI LI TY, EMPLOYMENT DI SCRI M -
NATI ON, OR OTHER LABOR LAWS;

H ANY VI OLATI ONS OF STATE OR FEDERAL ENVI RONMENTAL PROTECTI ON LAWS;

. ANY FAI LURE TO FI LE FEDERAL, STATE OR LOCAL TAX RETURNS, ANY TAX
LIABILITIES, JUDGVENTS OR LIENS, AND VI OLATIONS OF AGREEMENTS OR LAWS
UNDER VWH CH A TAX CREDI T, TAX EXEMPTI ON, LOAN OR GRANT WAS AWARDED BY
ANY FEDERAL, STATE OR LOCAL ENTI TY;

J. ANY CRIMNAL CONVICTION, |INDI CTMENT, GRANT OF IMMUNITY OR ClVIL
VI OLATI ON FOR BUSI NESS- RELATED ACTI VI TY, I NCLUDI NG BUT NOT LIMTED TO
BRI BERY, EXTORTI ON, FRAUD, RACKETEERI NG CONTRACT Bl DDI NG AND RESTRAI NT
OF TRADE;

K. CONTRACT SANCTI ON HI STORY | NCLUDI NG FEDERAL OR STATE DEBARMENTS,
SUSPENSI ONS, FINDINGS OF INELIGBILITY, OR D SQUALIFICATIONS FOR
NON- COVPLI ANCE W TH M NORI TY- OOWED, WOMVEN- OOWED COR DI SADVANTAGED- OANED
BUSI NESS REQUI REMENTS;

L. ANY PENDI NG | NVESTI GATIONS FOR CRIM NAL OR CIVIL VI OLATIONS OF ANY
STATE OR FEDERAL LAWS;

M PROFESSI ONAL LI CENSE SANCTI ON  HI STORY AGAINST | TS PRI NC PALS,
OMERS AND OFFI CERS;

N. EXPERTI SE AND EXPERI ENCE PERFORM NG THE TYPE OF WORK REQUI RED UNDER
THE CONTRACT;

O FI NANCI AL CAPABI LI TY AND RELI ABI LI TY | NCLUDI NG FI SCAL RESOURCES TO
PERFORM THE CONTRACT, AND ANY BANKRUPTCI ES W THI N THE PAST SEVEN YEARS;

P. PROOF OF SURETY BOND AND | NSURANCE FOR WORKERS'  COVPENSATI ON  AND
GENERAL AND PROFESSI ONAL LI ABILITY FOR THE PRQIECT; AND

Q WHETHER HEALTH | NSURANCE | S PROVI DED TO EMPLOYEES.

4. PENALTY. THE QUESTI ONNAI RE SHALL BE SUBSCRI BED AND AFFI RVMED AS TO
| TS TRUTH, ACCURACY AND COVPLETENESS UNDER PENALTY OF PERJURY.

5. AVWARD OF PUBLI C WORK CONTRACT TO LONEST RESPONSI BLE BI DDER. A
WHERE A PUBLIC WORK CONTRACT |S REQUI RED TO BE AWARDED TO THE LOWEST
RESPONS| BLE Bl DDER, NO CONTRACT MAY BE AWARDED TO A BIDDER IF ANY OF | TS
CONTRACTORS OR SUBCONTRACTCRS:

(1) HAVE HAD A FI NAL DETERM NATI ON RENDERED FOR A VI OLATI ON OF ARTI CLE
El GAT OF THE LABOR LAW THE WORKERS' COWPENSATI ON LAW THE UNEMPLOYMENT
| NSURANCE LAW OR EMPLOYEE M SCLASSI FI CATI ON BY ANY FEDERAL OR STATE
AGENCY W THI N THE PAST TEN YEARS;
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(1'l) HAVE COW TTED A VI OLATI ON OF ANY OTHER LAWS UNDER PARAGRAPH G
H I, OR J OF SUBDIVISION THREE OF TH' S SECTION W THI N THE PAST FI VE
YEARS;

(I'1'1) FAIL TO PARTICIPATE |IN AN APPRENTICESH P TRAI NI NG PROGRAM
APPROVED AND REG STERED W TH THE STATE OR FEDERAL DEPARTMENT OF LABOR;
OR

(1V) FAIL TO PROVIDE PROOF OF SURETY BOND AND WORKERS' COWPENSATI ON
COVERAGE.

B. BASED ON THE | NFORMATION COLLECTED IN THE QUESTI ONNAIRES THE
CONTRACTI NG ENTITY MAY DETERM NE THAT A BIDDER |I'S NOT RESPONSI BLE AND
NOT AWARD A CONTRACT TO THE BI DDER UPON FI NDI NG THAT:

(1) THE PROPOSED CONTRACTOR OR SUBCONTRACTORS FOR THE CONTRACT LACK
ADEQUATE EXPERTISE, OR LACK THE FINANCI AL RESOURCES TO PERFORM THE
CONTRACT OR SUBCONTRACT IN A TI MELY AND COVPETENT MANNER;

(1) THE EQUI PMENT TO BE USED FOR THE CONTRACT |S NOT SAFE FOR OPERA-
TION BY EMPLOYEES OF THE CONTRACTOR OR SUBCONTRACTORS, OR FOR THE
PUBLI C;

(I'11) THE BID SUBM TTED | S SO MJCH LONER THAN THE AGENCY' S ENG NEER S
ESTI MATE THAT | T SEEMS UNLI KELY THAT THE BI DDER W LL BE ABLE TO PERFORM
THE CONTRACT SATI SFACTORI LY AT THE PRI CE BI D,

(1V) THE BID SUBM TTED | S MATHENMATI CALLY OR MATERI ALLY UNBALANCED,

A LACK OF GOOD FAI TH EFFORT TO COWLY WTH STATE AND FEDERAL
REQUI REMENTS FOR USE OF M NORI TY- OANED, WOVEN- OANED  AND
DI SADVANTAGED- ONMNED BUSI NESSES;

(M) FALSE OR M SLEADI NG | NFORMATION HAS BEEN PRESENTED TO THE
CONTRACTI NG ENTI TY I N CONNECTI ON WTH THE BI D, OR

(M) ANY OTHER | NFORMVATI ON FROM THE QUESTI ONNAI RE WHI CH RAI SES SERI -
OUS QUESTI ONS CONCERNI NG THE PRESENT CAPABI LI TY AND RESPONSIBILITY OF
THE CONTRACTOR OR ANY SUBCONTRACTOR TO PERFORM THE CONTRACT.

S 2. The general nunicipal lawis anmended by addi ng a new section
100-b to read as foll ows:

S 100-B. LOWEST RESPONSI BLE BI DDER. 1. DEFI NI TI ON. FOR THE PURPOSES
O TH'S ARTICLE, "LOMNEST RESPONSIBLE BIDDER' SHALL MEAN THE PERSON,
FI RM CORPORATI ON, CONTRACTOR OR SUBCONTRACTOR OR OTHER ENTITY SUBM T-
TING A BID FOR A PUBLIC WORK CONTRACT FOR THE ERECTI ON, CONSTRUCTI ON,
RECONSTRUCTI ON OR ALTERATI ON OF BUI LDI NGS WHO.

A. SUBM TS THE LOAEST BI D, AND

B. IS NOT DI SQUALI FI ED ON ANY OF THE GROUNDS LI STED UNDER SUBDI VI SI ON
FIVE OF TH S SECTI ON.

2. USE OF QUESTI ONNAI RE TO DETERM NE RESPONSI BI LI TY OF CONTRACTORS AND
SUBCONTRACTORS. A. NO PUBLI C WORK CONTRACT MAY BE AWARDED BY ANY POLI -
TI CAL SUBDI VI SION OR BY AN OFFI CER, BOARD OR AGENCY THEREOF, TO THE
LONEST RESPONSI BLE BI DDER UNLESS EACH CONTRACTOR AND SUBCONTRACTOR FOR
THE CONTRACT SUBM TS, AND THE CONTRACTI NG ENTITY REVIEWS, A QUESTI O\
NAI RE DEMONSTRATI NG | TS RESPONSI Bl LI TY TO PERFORM THE CONTRACT.

B. QUESTI ONNAI RES MUST BE SUBM TTED TO THE CONTRACTI NG ENTI TY AND TO
THE COVMPTROLLER WHO SHALL MAINTAIN THE | NFORMATION IN AN ELECTRONIC
DATABASE FOR REVI EW BY ANY STATE OR LOCAL CONTRACTI NG ENTI TY THAT AWARDS
PUBLI C WORK CONTRACTS.

3. CONTENTS OF QUESTI ONNAI RE. THE COWPTROLLER SHALL PREPARE A UNI FORM
QUESTI ONNAI RE FOR USE BY A POLI TI CAL SUBDI VI SI ON OR BY AN OFFI CER, BQARD
OR AGENCY THEREOF, WH CH SHALL REQUI RE EACH CONTRACTOR AND SUBCONTRACTOR
TO PROVI DE THE FOLLOW NG | NFORVATI ON:

A. THE NAME, ADDRESS AND TELEPHONE NUMBER OF I TS PRI NCI PALS, OMERS,
OFFI CERS, AND SHAREHOLDERS WHO OAN OR CONTROL AT LEAST FI VE PERCENT OF
THE STOCK OF THE CONTRACTOR OR SUBCONTRACTOR,
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B. THE TAXPAYER | DENTI FI CATION NUMBER OR EMPLOYER | DENTI FI CATI ON
NUMBER, AND THE DUN AND BRADSTREET NUMBER OF THE CONTRACTOR OR SUBCON-
TRACTOR;

C. THE CONTRACTOR OR SUBCONTRACTOR S TYPE OF BUSI NESS ENTI TY, | NCLUD-
ING BUT NOT LIMTED TO CORPORATION, PARTNERSH P, LIMTED LIABILITY
CORPCORATI ON, LI'M TED PARTNERSHI P, JO NT VENTURE OR SOLE PROPRI ETOR;

D. THE NAMES AND ADDRESSES OF THE SUBCONTRACTORS PLANNED FOR THE
PRQJECT;

E. THE USE OF REGQ STERED AND APPROVED APPRENTI CESHI P TRAI NI NG PROGRAMS
FOR THE PAST FI VE YEARS;

F. ANY VI OLATI ONS OF THE PREVAI LI NG WAGE LAW UNDER ARTICLE EIGHT OF
THE LABOR LAW OR THE FEDERAL DAVI S- BACON ACT;

G ANY VIOLATIONS OF STATE OR FEDERAL LAWS RELATI NG TO UNEMPLOYMENT
COVPENSATI ON, WORKERS' COVPENSATI ON, OCCUPATI ONAL  HEALTH AND SAFETY,
EMPLOYEE M SCLASSI FI CATI ON, EMPLOYMENT DI SABI LI TY, EMPLOYMENT DI SCRI M -
NATI ON, OR OTHER LABOR LAWS;

H ANY VI OLATI ONS OF STATE OR FEDERAL ENVI RONMENTAL PROTECTI ON LAWS;

. ANY FAI LURE TO FI LE FEDERAL, STATE OR LOCAL TAX RETURNS, ANY TAX
LIABILITIES, JUDGVENTS OR LIENS, AND VI OLATIONS OF AGREEMENTS OR LAWS
UNDER VH CH A TAX CREDI T, TAX EXEMPTI ON, LOAN OR GRANT WAS AWARDED BY
ANY FEDERAL, STATE OR LOCAL ENTI TY;

J. ANY CRIMNAL CONVICTION, |INDI CTMENT, GRANT OF IMMUNITY OR C VIL
VI OLATI ON FOR BUSI NESS- RELATED ACTI VI TY, I NCLUDI NG BUT NOT LIMTED TO
BRI BERY, EXTORTI ON, FRAUD, RACKETEERI NG CONTRACT Bl DDI NG AND RESTRAI NT
OF TRADE;

K. CONTRACT SANCTI ON HI STORY | NCLUDI NG FEDERAL OR STATE DEBARMENTS,
SUSPENSI ONS, FINDINGS OF INELIGBILITY, OR D SQUALIFICATIONS FOR
NON- COVPLI ANCE WTH M NORI TY- OOWED, WOMVEN- OOWNED OR DI SADVANTAGED- OANED
BUSI NESS REQUI REMENTS;

L. ANY PENDI NG | NVESTI GATIONS FOR CRIM NAL OR CIVIL VI OLATIONS OF ANY
STATE OR FEDERAL LAWS;

M PROFESSI ONAL LI CENSE SANCTI ON  HI STORY AGAINST | TS PRI NC PALS,
OMERS AND OFFI CERS;

N. EXPERTI SE AND EXPERI ENCE PERFORM NG THE TYPE OF WORK REQUI RED UNDER
THE CONTRACT;

O FI NANCI AL CAPABI LI TY AND RELI ABI LI TY | NCLUDI NG FI SCAL RESOURCES TO
PERFORM THE CONTRACT, AND ANY AUDI TS OR BANKRUPTCIES WTH N THE PAST
SEVEN YEARS;

P. PROOF OF SURETY BOND AND | NSURANCE FOR WORKERS' COMPENSATI ON AND
GENERAL AND PROFESSI ONAL LI ABILITY FOR THE PRQIECT; AND

Q WHETHER HEALTH I NSURANCE | S PROVI DED TO EMPLOYEES.

4. PENALTY. THE QUESTI ONNAI RE SHALL BE SUBSCRI BED AND AFFI RVMED AS TO
| TS TRUTH, ACCURACY AND COVPLETENESS UNDER PENALTY OF PERJURY.

5. AWARD OF PUBLIC WORK CONTRACT TO LONEST RESPONSI BLE BI DDER. A.
WHERE A PUBLI C WORK CONTRACT | S REQUIRED TO BE AWARDED TO THE LOWEST
RESPONS| BLE Bl DDER, NO CONTRACT MAY BE AWARDED TO A BIDDER IF ANY OF | TS
CONTRACTORS OR SUBCONTRACTCORS:

(1) HAVE HAD A FI NAL DETERM NATI ON RENDERED FOR A VI OLATI ON OF ARTI CLE
El GAT OF THE LABOR LAW THE WORKERS COVPENSATI ON LAW THE UNEMPLOYMENT
| NSURANCE LAW OR EMPLOYEE M SCLASSI FI CATI ON BY ANY FEDERAL OR STATE
AGENCY W THI N THE PAST TEN YEARS;

(1) HAVE COW TTED A VI OLATI ON OF ANY OTHER LAWS UNDER PARAGRAPH G
H I, ORJ OF SUBDIVISION THREE OF THIS SECTION WTH N THE PAST FIVE
YEARS;
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(I'1'1) FAIL TO PARTICIPATE |IN AN APPRENTICESH P TRAI NI NG PROGRAM
APPROVED AND REG STERED W TH THE STATE OR FEDERAL DEPARTMENT OF LABOR;
OR

(1V) FAIL TO PROVIDE PROOF OF SURETY BOND AND WORKERS' COWPENSATI ON
COVERAGE.

B. BASED ON THE | NFORMATION COLLECTED IN THE QUESTI ONNAIRES THE
CONTRACTI NG ENTITY MAY DETERM NE THAT A BIDDER IS NOT RESPONSI BLE AND
NOT AWARD A CONTRACT TO THE BI DDER UPON FI NDI NG THAT:

(1) THE PROPOSED CONTRACTOR OR SUBCONTRACTORS FOR THE CONTRACT LACK
ADEQUATE EXPERTISE, OR LACK THE FINANCI AL RESOURCES TO PERFORM THE
CONTRACT OR SUBCONTRACT IN A TI MELY AND COVPETENT MANNER;

(1) THE EQUI PMENT TO BE USED FOR THE CONTRACT |S NOT SAFE FOR OPERA-
TION BY EMPLOYEES OF THE CONTRACTOR OR SUBCONTRACTORS, OR FOR THE
PUBLI C;

(I'11) THE BID SUBM TTED | S SO MJCH LONER THAN THE ENG NEER S ESTI MATE
THAT |IT SEEMS UNLIKELY THAT THE BIDDER WLL BE ABLE TO PERFORM THE
CONTRACT SATI SFACTORI LY AT THE PRI CE BI D

(1V) THE BID SUBM TTED | S MATHEMATI CALLY OR MATERI ALLY UNBALANCED,

A LACK OF GOOD FAI TH EFFORT TO COWLY WTH STATE AND FEDERAL
REQUI REMENTS FOR USE OF M NORI TY- OANED, WOVEN- OANED  AND
DI SADVANTAGED- ONMNED BUSI NESSES;

(M) FALSE OR M SLEADI NG | NFORMATION HAS BEEN PRESENTED TO THE
CONTRACTI NG ENTI TY I N CONNECTI ON WTH THE BI D, OR

(M) ANY OTHER | NFORMVATI ON FROM THE QUESTI ONNAI RE WHI CH RAI SES SERI -
OUS QUESTI ONS CONCERNI NG THE PRESENT CAPABI LI TY AND RESPONSIBILITY OF
THE CONTRACTOR OR ANY SUBCONTRACTOR TO PERFORM THE CONTRACT.

S 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw



