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STATE OF NEW YORK

3006
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 21, 2011

Introduced by M of A PERRY -- read once and referred to the Commttee
on Heal th

AN ACT to anend the public health law, in relation to H V-related test-
ing wthout subject person's consent and disclosure of confidentia
H V-rel ated i nformati on under certain circunstances

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 6 of section 2781 of the public health law, as
anended by chapter 308 of the laws of 2010, is anmended to read as
fol | ows:

6. The provisions of this section shall not apply to the performance
of an [HIV rel ated] H V- RELATED test:

(a) by a health care provider or health facility in relation to the
procuring, processing, distributing or use of a human body or a human
body part, including organs, tissues, eyes, bones, arteries, blood,
semen, or other body fluids, for use in nedical research or therapy, or
for transplantation to individuals provided, however, that where the
test results are conmunicated to the subject, post-test counseling, as
described in subdivision five of this section, shall nonetheless be
required; or

(b) for the purpose of research if the testing is perforned in a
manner by which the identity of the test subject is not known and my
not be retrieved by the researcher; or

(c) on a deceased person, when such test is conducted to deternine the
cause of death or for epidenm ol ogi cal purposes; or

(d) conducted pursuant to section twenty-five hundred-f of this chap-
ter; or

(e) BY A HEALTH CARE PROVI DER AUTHORI ZED BY LAW TO ADM NI STER SUCH
TEST WHERE THE TEST SUBJECT |S COVATOSE OR OTHERW SE UNABLE TO d VE
CONSENT AS PROVIDED IN THI' S SECTI ON AND THE PERSON SEEKING THE TEST IS
AN ENDANGERED WORKER WHO HAS REASONABLE EVI DENCE THAT AN EXCHANGE OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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BODI LY FLUI DS HAS | NADVERTENTLY OCCURRED WHI LE ACTING WTH N THE SCOPE
OF HS OR HER WORK. FOR THE PURPOSES OF THI S PARAGRAPH, THE DEFI NI TI ONS
PROVI DED | N PARAGRAPH (B) OF SUBDI VI SI ON FOUR- A OF SECTI ON TWENTY- SEVEN
HUNDRED ElI GHTY- TWD OF THI S ARTI CLE SHALL APPLY; OR

(F) in situations involving occupational exposures which create a
significant risk of contracting or transmtting HYV infection, as
defined in regulations of the departnment and pursuant to protocols
adopted by the departnent,

(1) provided that:

(A) the person who is the source of the occupational exposure is
deceased, comatose or is determned by his or her attending health care
professional to |lack nmental capacity to consent to an HHV related test
and is not reasonably expected to recover in tine for the exposed person
to receive appropriate nmedical treatnment, as determ ned by the exposed
person's attending health care professional who would order or provide
such treatnent;

(B) there is no person avail able or reasonably likely to becone avail -
able who has the legal authority to consent to the HV related test on
behal f of the source person in tine for the exposed person to receive
appropriate nedical treatnent; and

(C the exposed person will benefit medically by know ng the source
person's HV test results, as determ ned by the exposed person's health
care professional and docunmented in the exposed person's nedical record;

(ii) in which case

(A) a provider shall order an anonynous H V test of the source person;
and

(B) the results of such anonynous test, but not the identity of the
source person, shall be disclosed only to the attending health care
prof essional of the exposed person solely for the purpose of assisting
t he exposed person in nmaki ng appropriate deci sions regardi ng post-expo-
sure nedi cal treatnent; and

(C the results of the test shall not be disclosed to the source
person or placed in the source person's nedical record.

S 2. Subdivision 1 of section 2782 of the public health |aw is anmended
by addi ng a new paragraph (r) and such section is anended by adding a
new subdi vision 4-a to read as foll ows:

(R) A PHYSI Cl AN OR OTHER PERSON PURSUANT TO SUBDI VI SION FOUR-A OF TH' S
SECTI ON.

4-A.  (A) SOLELY I N ElI THER | NSTANCES ARl SI NG FROM AN HI V- RELATED TEST
PERFORMVED PURSUANT TO PARAGRAPH (E) OF SUBDI VI SI ON SI X OF SECTI ON  TVEEN-
TY-SEVEN HUNDRED EIGHTY-ONE OF TH S ARTICLE OR I N | NSTANCES | N WHI CH
CONFI DENTI AL HI V- RELATED | NFORVATI ON PERTAINING TO A PERSON WHO IS
SUBJECT TO THE PERFORMANCE OF AN HI V- RELATED TEST PURSUANT TO PARAGRAPH
(E) OF SUBDI VI SION SI X OF SECTI ON TWENTY- SEVEN HUNDRED ElI GHTY-ONE OF
THI'S ARTI CLE | S CONTAI NED W THI N THE MEDI CAL RECORDS OF A HEALTH FACI LI -
TY, AND NOTW THSTANDI NG ANY | NCONSI STENT PROVI SI ON OF THI' S SECTI ON, A
PHYSI Cl AN MAY DI SCLOSE CONFI DENTI AL HI V- RELATED | NFORVATI ON TO AN ENDAN-
GERED WORKER. | N FURTHERANCE OF SUCH A DI SCLOSURE AND NOTW THSTANDI NG
ANY | NCONSI STENT PROVISION OF TH'S SECTION, A HEALTH FACILITY MAY
DI SCLOSE CONFI DENTI AL HI V- RELATED | NFORMATI ON TO A PHYSI Cl AN DESI GNATED
BY AN ENDANGERED WORKER

(B) FOR THE PURPCSES OF THI'S SUBDI VI SI ON AND FOR THE PURPOSES OF PARA-
GRAPH (E) OF SUBDI VI SION SI X OF SECTI ON TVWENTY- SEVEN HUNDRED El GHTY- ONE
OF TH S ARTI CLE, THE FOLLOWN NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS

(1) "ENDANGERED WORKER' MEANS A WORKER WHO MAY HAVE BEEN EXPOSED
WTH N THE COURSE AND SCOPE OF SUCH PERSON S WORK, TO HIV UNDER Cl RCUM
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STANCES THAT PRESENT A RI SK OF TRANSM SSION OF H'V TO SUCH WORKER FROM A
PERSON WHO | S SUBJECT TO THE PERFORMANCE OF AN HI V- RELATED TEST, OR ON
VHOM SUCH A TEST HAS BEEN PERFORMED, PURSUANT TO PARAGRAPH (E) OF SUBDI -
VI SI ON SI X OF SECTI ON TWENTY- SEVEN HUNDRED EI GHTY-ONE OF THI S ARTI CLE.

(2) "PHYSICIAN' MEANS A PHYSICIAN VWHO IS TREATING OR HAS BEEN
CONSULTED BY AN ENDANGERED WORKER.

(3) "WORKER' |INCLUDES A HEALTH CARE PROVIDER, A NATURAL PERSON
EMPLOYED BY A HEALTH FACI LI TY, OR ANY OTHER NATURAL PERSON VWHO MAY HAVE
BEEN EXPOSED, W THI N THE COURSE AND SCOPE OF SUCH PERSON S WORK, TO HIV
UNDER Cl RCUMBTANCES THAT PRESENT A RI SK OF TRANSM SSION OF H 'V TO SUCH
PERSON FROM A PERSON WHO | S SUBJECT TO THE PERFORMANCE OF AN HI V- RELATED
TEST, OR ON WHOM SUCH A TEST HAS BEEN PERFORMED, PURSUANT TO PARAGRAPH
(E) OF SUBDIVISION SIX OF SECTION TVENTY- SEVEN HUNDRED El GHTY- ONE OF
THI S ARTI CLE.

S 3. This act shall take effect inmediately. The comm ssioner of
health is authorized to pronul gate any and all rules and regul ati ons and
take any other measures necessary to inplenent this act on an energency
basi s.



