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STATE OF NEW YORK

2818--A
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 20, 2011

Introduced by M of A MORELLE -- read once and referred to the Comit -
tee on Judiciary -- committee discharged, bill anmended, ordered
reprinted as anended and reconmtted to said comrttee

AN ACT to amend the personal ©property I|aw and the banking law, in
relati on to guaranteed asset protection waivers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The personal property |law is anmended by adding a new arti -
cle 13 to read as foll ows:
ARTI CLE 13
GUARANTEED ASSET PROTECTI ON WAl VERS
SECTI ON 555. SCOPE.
556. DEFI NI TI ONS.
557. REQUI REMENTS FOR OFFERI NG GUARANTEED ASSET PROTECTI ON WAI V-
ERS.
558. CONTRACTUAL LI ABILITY OR OTHER | NSURANCE POLI Cl ES.
559. DI SCLOSURES.
560. CANCELLATI ON.
561. COMVERCI AL TRANSACTI ONS EXEMPTED.
562. ENFORCEMENT.
563. | NTENT.
564. SEVERABI LI TY.

S 555. SCOPE. 1. THE PURPCSE OF THI'S ARTICLE IS TO PROVI DE A FRAMEWORK
W THI N WHI CH GUARANTEED ASSET PROTECTI ON WAI VERS ARE DEFI NED AND MAY BE
OFFERED W THI N THI S STATE.

2. TH' S ARTI CLE DCES NOT APPLY TO

(A) AN |INSURANCE PCLICY OFFERED BY AN AUTHORI ZED | NSURER UNDER THE
| NSURANCE LAWS OF THI' S STATE; OR

(B) A DEBT CANCELLATI ON OR DEBT SUSPENSI ON CONTRACT BEI NG OFFERED I N
COWPLI ANCE WTH 12 CFR PART 37 OR 12 CFR PART 721 OR OTHER FEDERAL LAW

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. NOTW THSTANDI NG ANY CONTRARY PROVI SI ON OF LAW GUARANTEED ASSET
PROTECTI ON WAI VERS GOVERNED UNDER THI' S ARTI CLE DO NOT CONSTI TUTE | NSUR-
ANCE AS DEFI NED | N SECTI ON ONE THOUSAND ONE HUNDRED ONE OF THE | NSURANCE
LAW  PERSONS MARKETI NG  SELLING OR OFFERI NG TO SELL GUARANTEED ASSET
PROTECTI ON WAl VERS TO BORRONERS THAT COVPLY W TH THI S ARTI CLE ARE NOT
AGENTS, BROKERS, OR | NTERMEDI ARI ES AS DEFINED IN SECTION TWO THOUSAND
ONE HUNDRED ONE OF THE | NSURANCE LAW AND ARE NOT DO NG AN | NSURANCE
BUSI NESS AS PROVI DED UNDER SECTI ON ONE THOUSAND ONE HUNDRED ONE OF THE
| NSURANCE LAW

S 556. DEFINITIONS. THE FOLLOW NG TERMS ARE DEFI NED FOR PURPOSES OF
TH' 'S ARTI CLE AND ARE NOT | NTENDED TO PROVI DE ACTUAL TERMS REQUIRED I[N
GUARANTEED ASSET PROTECTI ON WAl VERS.

1. "ADM NI STRATOR" MEANS A PERSQON, OTHER THAN AN AUTHORI ZED | NSURER OR
CREDI TOR THAT PERFORMS ADM NI STRATI VE OR OPERATI ONAL FUNCTI ONS PURSUANT
TO GUARANTEED ASSET PROTECTI ON WAl VER PROGRAMS.

2. "AUTHORI ZED | NSURER" MEANS AN | NSURANCE COWPANY LI CENSED, REGQ S-
TERED, OR OIHERW SE AUTHORI ZED TO DO BUSI NESS | N THI S STATE AS DEFI NED
I N SECTI ON THREE HUNDRED ONE OF THI S CHAPTER.

3. "BORROVNER' MEANS A DEBTOR, RETAIL BUYER OR LESSEE, UNDER A FI NANCE
AGREEMENT.

4. " CREDI TOR' MEANS:

(A) THE LENDER IN A LOAN OR CREDI T TRANSACTI ON,

(B) THE LESSOR I N A LEASE TRANSACTI ON;

(© ANY "RETAIL SELLER', AS DEFINED IN SECTI ON THREE HUNDRED ONE OF
TH S CHAPTER OR "RETAIL LESSOR' AS DEFINED IN SECTION THREE HUNDRED
THRTY-ONE O THI S CHAPTER, OF MOTOR VEH CLES THAT PROVI DES CREDI T TO
"RETAI L BUYERS', AS DEFI NED | N SECTI ON THREE HUNDRED ONE OF THI S CHAPTER
OR "RETAIL LESSEE" AS DEFINED IN SECTION THREE HUNDRED THI RTY-ONE OF
TH' S CHAPTER, OF SUCH MOTOR VEH CLES PROVI DED THAT SUCH ENTI TI ES COWPLY
WTH THE PROVI SIONS OF THI S SECTI ON;

(D) THE SELLER I N COMVERCI AL RETAI L | NSTALLMENT TRANSACTI ONS; OR

(E) THE ASSI GNEES OF ANY OF THE FOREGO NG TO WHOM THE CREDI T OBLI -
GATI ON | S PAYABLE.

5. "FI NANCE AGREEMENT" MEANS A LOAN, LEASE OR RETAIL | NSTALLMENT SALES
CONTRACT FOR THE PURCHASE OR LEASE OF A MOTOR VEHI CLE.

6. "FREE LOOK PERI OD' MEANS THE PERI OD OF TI ME FROM THE EFFECTI VE DATE
OF THE GAP WAIVER UNTIL THE DATE THE BORROWER NMAY CANCEL THE CONTRACT
W THOUT PENALTY, FEES OR COSTS TO THE BORROWNER. THI S PERI OD OF Tl ME MJST
NOT' BE SHORTER THAN THI RTY DAYS.

7. "GUARANTEED ASSET PROTECTION WAIVER' OR "GAP WAIVER' NMEANS A
CONTRACTUAL AGREEMENT WHEREI N A CREDI TOR AGREES, FOR A SEPARATE CHARGE,
TO CANCEL OR WAI VE THE GAP AMOUNT AS DEFINED I'N SUBDI VI SION FIFTEEN OF
SECTION THREE HUNDRED THI RTY-ONE OF TH S CHAPTER DUE ON A BORROVER' S
FI NANCE AGREEMENT | N THE EVENT OF A TOTAL PHYSI CAL DAMAGE LOSS OR  UNRE-
COVERED THEFT OF THE MOTOR VEH CLE, VWH CH AGREEMENT MJUST BE PART OF, OR
A SEPARATE ADDENDUM TO, THE FI NANCE AGREEMENT. GAP AMOUNT SHALL HAVE THE
SAME MEANING AS SET FORTH IN SUBDIVISION FIFTEEN OF SECTION THREE
HUNDRED THI RTY-ONE OF TH S CHAPTER, BUT SHALL NOT BE DEEMED TO | NCLUDE
ANY AMOUNTS ACTUALLY REFUNDED FROM OTHER SOURCES.

8. "MOTOR VEH CLE" MEANS SELF PROPELLED OR TOWED VEHI CLES DESI GNED FOR
PERSONAL OR COMVERCI AL USE, | NCLUDI NG BUT NOT' LIMTED TO AUTOMCBI LES,
TRUCKS, MOTORCYCLES, RECREATI ONAL VEHI CLES, ALL TERRAI N VEH CLES, SNOW
MOBI LES, CAMPERS, BOATS, PERSONAL WATERCRAFT, AND MOTORCYCLE, BOAT,
CAMPER AND PERSONAL WATERCRAFT TRAI LERS.
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9. "PERSON' | NCLUDES AN IND VI DUAL, COWPANY, ASSOCI ATI ON, ORGANI ZA-
TI ON, PARTNERSHI P, BUSI NESS TRUST, CORPORATI ON, AND EVERY FORM OF LEGAL
ENTI TY.

S 557. REQUI REMENTS FOR OFFERI NG GUARANTEED ASSET PROTECTI ON WAI VERS.
NOTW THSTANDI NG ANY CONTRARY PROVI SI ON OF LAW

1. GAP WAI VERS MAY BE OFFERED, SCOLD OR PROVI DED TO BORROVERS [N TH' S
STATE | N COVPLI ANCE WTH TH S CHAPTER.

2. GAP WAIVERS MAY, AT THE OPTION OF THE CREDI TOR, BE SCLD FOR A
SI NGLE PAYMENT OR MAY BE OFFERED WTH A MONTHLY OR PERI CDIC PAYMENT
OPTI ON.

3. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW ANY COST TO THE BORROW
ER FOR A GUARANTEED ASSET PROTECTI ON WAI VER ENTERED | NTO I N COVPLI ANCE
W TH THE TRUTH I N LENDI NG ACT (15 USC 1601 ET. SEQ ) AND ITS | MPLEMENT-
I NG REGULATI ONS, AS THEY MAY BE AMENDED FROM TI ME TO TI ME, MJST BE SEPA-
RATELY STATED AND | S NOT TO BE CONSI DERED A FI NANCE CHARGE OR | NTEREST.

4. A RETAIL SELLER MJST |INSURE ITS GAP WAl VER OBLI GATI ONS UNDER A
CONTRACTUAL LI ABILITY OR OTHER | NSURANCE POLI CY | SSUED BY AN AUTHCRI ZED
INSURER. A CREDITOR, OIHER THAN A RETAIL SELLER, MAY |INSURE I TS GAP
WAl VER OBLI GATI ONS UNDER A CONTRACTUAL LIABILITY POLICY OR OIHER SUCH
PCLI CY | SSUED BY AN AUTHORI ZED | NSURER. ANY SUCH | NSURANCE PCLI CY MAY BE
DI RECTLY OBTAI NED BY A CREDI TOR, RETAIL SELLER, OR MAY BE PROCURED BY AN
ADM NI STRATOR TO COVER A CREDITOR' S OR RETAIL SELLER S OBLI GATI ONS.
HOANEVER RETAI L SELLERS THAT ARE LESSORS ON MOTOR VEH CLES ARE NOT
REQUIRED TO | NSURE OBLI GATI ONS RELATED TO GAP WAI VERS ON SUCH LEASED
VEHI CLES.

5. THE GAP WAI VER REMAINS A PART OF THE FINANCE AGREEMENT UPON THE
ASSI GNVENT, SALE OR TRANSFER OF SUCH FI NANCE AGREEMENT BY THE CREDI TOR.

6. NEITHER THE EXTENSION OF CREDI T, THE TERM OF CREDI T, NOR THE TERM
OF THE RELATED MOTOR VEH CLE SALE OR LEASE MAY BE CONDI TIONED UPON  THE
PURCHASE OF A GAP WAl VER

7. ANY CREDI TOR THAT OFFERS A GAP WAI VER MUST REPCRT THE SALE OF, AND
FORWARD FUNDS RECEI VED ON ALL SUCH WAI VERS TO THE DESI GNATED PARTY, |IF
ANY, AS PRESCRI BED | N ANY APPL| CABLE ADM NI STRATI VE SERVI CES AGREEMENT,
CONTRACTUAL LI ABILITY POLI CY, OTHER I NSURANCE POLI CY OR OTHER SPECI FI ED
PROGRAM DOCUMENTS.

8. FUNDS RECEI VED OR HELD BY A CREDI TOR OR ADM NI STRATOR AND BELONG NG
TO AN AUTHORI ZED | NSURER, CREDI TOR OR ADM NI STRATOR, PURSUANT TO THE
TERMS OF A VRI TTEN AGREEMENT MUST BE HELD BY SUCH CREDI TOR OR ADM NI S-
TRATOR I N A FI DUCI ARY CAPACI TY.

9. A RETAIL SELLER MJST, AT THE TI ME OF OFFERI NG ANY GAP WAl VER, ALSO
DI SCLOSE ALTERNATI VE PRCDUCTS | NCLUDI NG PRODUCTS OFFERED UNDER SECTI ON
THREE THOUSAND FOUR HUNDRED TWVENTY-SEVEN OF THE | NSURANCE LAW THE
RETAI L SELLER IS NOT REQUI RED TO BE LI CENSED UNDER THE | NSURANCE LAWS5,
RULES, OR REGULATI ONS I N ORDER TO DI SCLOSE SUCH ALTERNATI VE PRODUCTS.

S 558. CONTRACTUAL LI ABI LITY OR OTHER | NSURANCE PQOLI CI ES.

1. CONTRACTUAL LIABILITY OR OTHER | NSURANCE PCLI Cl ES | NSURI NG GAP
WAl VERS MUST STATE THE OBLI GATI ON OF THE AUTHORI ZED | NSURER TO REI MBURSE
OR PAY TO THE CREDI TOR ANY SUMS THE CREDI TOR |S LEGALLY OBLIGATED TO
WAl VE UNDER THE GAP WAl VERS | SSUED BY THE CREDI TOR AND PURCHASED OR HELD
BY THE BORROVER.

2. COVERAGE UNDER A CONTRACTUAL LI ABILITY OR OTHER | NSURANCE POLI CY
I NSURI NG A GAP WAl VER MUST ALSO COVER ANY SUBSEQUENT ASSI GNEE UPON THE
ASSI GNVENT, SALE OR TRANSFER OF THE FI NANCE AGREEMENT.

3. COVERAGE UNDER A CONTRACTUAL LI ABILITY OR OTHER | NSURANCE POLI CY
I NSURI NG A GAP WAI VER MUST REMAI N | N EFFECT UNLESS CANCELLED OR TERM -
NATED I N COVPLI ANCE W TH APPL| CABLE | NSURANCE LAWS OF THI S STATE.
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4. THE CANCELLATI ON OR TERM NATI ON OF A CONTRACTUAL LI ABILITY OR OTHER
I NSURANCE POLI CY MUST NOT REDUCE THE AUTHORI ZED | NSURER S RESPONSI BI LI TY
FOR GAP WAI VERS | SSUED BY THE CREDI TOR PRI OR TO THE DATE OF CANCELLATI ON
OR TERM NATI ON AND FOR WH CH PREM UM HAS BEEN RECEI VED BY THE AUTHCRI ZED
I NSURER.

S 559. DI SCLOSURES. GUARANTEED ASSET PROTECTI ON WAl VERS MUST DI SCLCSE,
AS APPLI CABLE, I N WRI TI NG AND | N CLEAR, UNDERSTANDABLE LANGUAGE THAT IS
EASY TO READ, THE FOLLOW NG

1. THE NAVE AND ADDRESS OF THE I NI TIAL CREDI TOR AND THE BORRONER AT
THE TIME OF SALE, AND THE IDENTITY OF ANY ADM NI STRATOR | F DI FFERENT
FROM THE CREDI TOR.

2. THE PURCHASE PRI CE AND THE TERMS OF THE GAP WAI VER, | NCLUDI NG W TH-
QUT LI M TATION, THE REQUI REMENTS FOR PROTECTI ON, CONDI TI ONS, OR EXCLU-
SI ONS ASSOCI ATED W TH THE GAP WAl VER.

3. THAT THE BORRONER NMNAY CANCEL THE GAP WAI VER WTHI N A FREE LOCK
PERI OD AS SPECI FI ED I N THE WAl VER, AND W LL BE ENTI TLED TO A FULL REFUND
OF THE PURCHASE PRI CE, SO LONG AS NO BENEFI TS HAVE BEEN PROVI DED;, OR I N
THE EVENT BENEFI TS HAVE BEEN PROVI DED, THE BORROWER MAY RECEI VE A FULL
OR PARTI AL REFUND PURSUANT TO THE TERMS OF THE WAl VER

4. THE PRCCEDURE THE BORROVWER MUST FOLLOW | F ANY, TO OBTAI N GAP WAl V-
ER BENEFI TS UNDER THE TERMS AND CONDI TI ONS OF THE WAIVER, | NCLUDING A
TELEPHONE NUMBER AND ADDRESS WHERE THE BORROVWER MAY APPLY FOR WAl VER
BENEFI TS.

5. WHETHER OR NOT' THE GAP WAI VER | S CANCELLABLE AFTER THE FREE LOCK
PERI GD AND THE CONDI TI ONS UNDER WHI CH I T MAY BE CANCELLED OR TERM NATED
I NCLUDI NG THE PROCEDURES FOR REQUESTI NG ANY REFUND DUE.

6. THAT I N ORDER TO RECEI VE ANY REFUND DUE |IN THE EVENT OF A BORROW
ER' S CANCELLATION OF THE GAP WAl VER AGREEMENT OR EARLY TERM NATI ON OF
THE FI NANCE AGREEMENT AFTER THE FREE LOOK PERI OD OF THE GAP WAI VER, THE
BORROVER, | N ACCORDANCE W TH TERMS OF THE WAI VER, MJST PROVI DE A VWRI TTEN
REQUEST TO CANCEL TO THE CREDI TOR, ADM NI STRATOR OR SUCH OTHER PARTY,
WTH N NI NETY DAYS O THE OCCURRENCE OF THE EVENT TERM NATING THE
FI NANCE AGREEMENT.

7. THE METHODOLOGY FOR CALCULATI NG ANY REFUND OF THE UNEARNED PURCHASE
PRRCE O THE GAP WAIVER DUE, IN THE EVENT OF CANCELLATI ON OF THE GAP
WAl VER OR EARLY TERM NATI ON OF THE FI NANCE AGREEMENT.

8. THAT NEI THER THE EXTENSI ON OF CREDI T, THE TERMS OF THE CREDI T, NOR
THE TERMS OF THE RELATED MOTOR VEH CLE SALE OR LEASE, MAY BE CONDI TI ONED
UPON THE PURCHASE OF THE GAP WAl VER.

S 560. CANCELLATION. 1. GUARANTEED ASSET PROTECTI ON WAl VER AGREEMENTS
MAY BE CANCELLABLE OR NON- CANCELLABLE AFTER THE FREE LOOK PERI OD. GAP
WAl VERS MUST PROVI DE THAT | F A BORRONER CANCELS A WAI VER W THI N THE FREE
LOOK PERICD, THE BORRONER WLL BE ENTITLED TO A FULL REFUND OF THE
PURCHASE PRI CE, SO LONG AS NO BENEFI TS HAVE BEEN PROVIDED, OR IN THE
EVENT BENEFI TS HAVE BEEN PROVI DED, THE BORROVWER NMAY RECEI VE A FULL OR
PARTI AL REFUND PURSUANT TO THE TERMS OF THE WAl VER

2. IN THE EVENT OF A BORRONER S CANCELLATION OF THE GAP WAIVER OR
EARLY TERM NATI ON OF THE FI NANCE AGREEMENT, AFTER THE AGREEMENT HAS BEEN
I N EFFECT BEYOND THE FREE LOOK PERI OD, THE BORROWAER MAY BE ENTI TLED TO A
REFUND OF ANY UNEARNED PORTION OF THE PURCHASE PRI CE OF THE WAI VER
UNLESS THE WAI VER PROVI DES OTHERW SE. | N ORDER TO RECElI VE A REFUND, THE
BORROVER, | N ACCORDANCE W TH ANY APPLI CABLE TERMS OF THE WAl VER, MJST
PROVI DE A WRI TTEN REQUEST TO THE CREDI TOR, ADM NI STRATOR OR OTHER PARTY,
W TH N NI NETY DAYS OF THE EVENT TERM NATI NG THE FI NANCE AGREEMENT.

3. I'F THE CANCELLATI ON OF A GAP WAl VER OCCURS AS A RESULT OF A DEFAULT
UNDER THE FI NANCE AGREEMENT OR THE REPOSSESSION OF THE MOTOR VEH CLE
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ASSCCI ATED W TH THE FI NANCE AGREEMENT, OR ANY OTHER TERM NATI ON OF THE
FI NANCE AGREEMENT, ANY REFUND DUE MAY BE PAID DI RECTLY TO THE CRED TOR
OR ADM NI STRATOR AND APPLI ED AS SET FORTH I N SUBDI VI SI ON FOUR.

4. ANY CANCELLATION REFUND UNDER SUBDI VI SI ONS ONE, TWD OR THREE OF
THI'S SUBDI VI SI ON, MAY BE APPLI ED BY THE CREDI TOR AS A REDUCTION OF THE
AMOUNT OWED UNDER THE FI NANCE AGREEMENT, UNLESS THE BORROWER CAN SHOW
THAT THE FI NANCE AGREEMENT HAS BEEN PAID I N FULL.

S 561. COWMERCI AL TRANSACTI ONS EXEMPTED. SUBDI VI SI ON THREE OF SECTI ON
FIVE HUNDRED FIFTY-SEVEN AND SECTI ONS FI VE HUNDRED FI FTY- NI NE AND FI VE
HUNDRED SI XTY-TWO OF THI S ARTI CLE ARE NOT APPLI CABLE TO A GUARANTEED
ASSET PROTECTION WAIVER OFFERED | N CONNECTION WTH A LEASE OR RETAIL
| NSTALLMENT SALE ASSOCI ATED W TH A COMVERCI AL  TRANSACTI ON.

S 562. ENFORCEMENT. THE SUPERI NTENDENT OF FI NANCI AL SERVI CES MAY TAKE
ACTION WHICH |S NECESSARY OR APPROPRI ATE TO ENFORCE THE PROVI SI ONS OF
THI'S SECTI ON AND TO PROTECT GUARANTEED ASSET PROTECTI ON WAl VER HOLDERS
IN THI'S STATE. AFTER PROPER NOTI CE AND OPPORTUNI TY FOR HEARI NG, SUCH
SUPERI NTENDENT MAY:

1. ORDER THE CREDI TOR, ADM NI STRATOR OR ANY OTHER PERSON NOT IN
COWPLI ANCE W TH THI S SECTI ON TO CEASE AND DESI ST FROM FURTHER GUARANTEED
ASSET PROTECTI ON WAl VER- RELATED OPERATI ONS WHI CH ARE | N VI OLATI ON OF
THI S SECTI ON.

2. | MPCSE A PENALTY OF NOT MORE THAN FI VE HUNDRED DOLLARS ($500.00)
PER VIOLATION AND NO MORE THAN TEN THOUSAND DOLLARS ($10,000) IN THE
AGGREGATE FOR ALL VI OLATIONS OF SIM LAR NATURE. FOR PURPCSES OF THI'S
SECTION, WVIOLATIONS MJUST BE OF A SIMLAR NATURE |F THE VI CLATI ON
CONSI STS OF THE SAME OR SI M LAR COURSE OF CONDUCT, ACTION OR PRACTI CE,
| RRESPECTIVE OF THE NUMBER OF TIMES THE SECTI ON, CONDUCT OR PRACTI CE
VWHI CH | S DETERM NED TO BE A VI OLATI ON OF THE SECTI ON OCCURRED.

S 563. I NTENT. THE LEQ SLATURE FI NDS THAT GUARANTEED ASSET PROTECTI ON
VWAI VERS ARE NOT | NSURANCE. ALL GUARANTEED ASSET PROTECTI ON WAl VERS
| SSUED PRI OR TO AND AFTER THE DATE OF ENACTMENT OF THI'S SECTION SHALL
NOT BE CONSTRUED AS | NSURANCE.

S 564. SEVERABILITY. IF ANY PROVI SION OF THI S SECTI ON, OR THE APPLI CA-
TION OF THE PROVI SI ON TO ANY PERSON OR Cl RCUMSTANCES, |S HELD | NVALI D,
THE REMAI NDER OF THE SECTI ON, AND THE APPLI CATION OF THE PROVISION TO
ANY PERSON OR ClRCUMSTANCES OTHER THAN THOSE AS TOWHICH IT IS HELD
I NVALI D, IS NOT TO BE AFFECTED.

S 2. Section 357 of the banking law is anended by adding a new subdi-
vision 8 to read as foll ows:

8. A LICENSEE MAY OFFER TO A BORRONER A GUARANTEED ASSET PROTECTI ON
WAl VER AS DEFI NED | N ARTI CLE THI RTEEN OF THE PERSONAL PROPERTY LAW

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



