Co~NOoOUI~,WNE

STATE OF NEW YORK

2665
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 19, 2011

Introduced by M of A PRETLOW-- read once and referred to the Comit -
tee on Corporations, Authorities and Conm ssions

AN ACT to anend the public service law, in relation to directing the
public service comm ssion to conduct an in-depth public interest anal -
ysis of proposed nergers by tel ephone corporations and other tel ecom
muni cati ons services providers over which said comrission has juris-
di ction

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings and purpose. The legislature finds
the public interest to require closer scrutiny of proposed tel ecommuni -
cations industry transfers of control, and declares that, except where
the public interest requires a contrary result, a portion of the bene-
fits of such nergers should be returned to the state's ratepayers.

S 2. Subdivision 2 of section 99 of the public service |aw, as anmended
by chapter 383 of the laws of 1996, is anended to read as foll ows:

2. (A No franchise nor any right to or under any franchise to own or
operate a telegraph Iline or telephone Iine shall be assigned, trans-
ferred, or |leased, nor shall any contract or agreenment hereafter nade
with reference to or affecting any such franchise or right be valid or
of any force or effect whatsoever[,] unless the assignnent, transfer,
| ease, contract, or agreenment shall have been approved by the comm s-
si on.

(B) No tel ephone corporation shall transfer or Jlease its works or
system or any part of such works or systemto any other person or corpo-
ration or contract for the operation of its works or systeni,] wthout
the witten consent of the commi ssion. [Notw thstanding the foregoing,
any such transfer or |ease between affiliated corporations with an
original cost of (a) |ess than one hundred thousand dollars proposed by
a telephone corporation having annual gross revenues in excess of two
hundred mllion dollars, (b) less than twenty-five thousand dollars

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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proposed by a tel ephone corporation having annual gross revenues of |ess
than two hundred million but nore than ten mllion dollars or (c) |less
than ten thousand dollars proposed by a telephone corporation having
annual gross revenues of Iless than ten mllion dollars and any ot her
transfer or | ease between non-affiliates regardless of cost shall be
effective wthout the conmission's witten consent within ninety days
after such corporation notifies the conm ssion that it plans to conplete
such transfer or |ease and submts a description of the transfer or
| ease, wunless the commssion, or its designee, deternm nes within such
ninety days that the public interest requires the comission's review
and witten consent. ]

(O (1) NO CONSENT SHALL BE d VEN BY THE COWM SSI ON TO THE ASSI GNMVENT,
TRANSFER, OR LEASE OF ANY RI GHT OR FRANCHI SE TO OPERATE A TELEGRAPH LI NE
OR TELEPHONE LI NE UNLESS I T SHALL HAVE BEEN SHOWN THAT SUCH ASSI GNMENT,
TRANSFER, OR LEASE IS I N THE PUBLI C | NTEREST.

(2) NO CONSENT SHALL BE G VEN BY THE COMWM SSION TO THE ASSI GNMVENT,
TRANSFER, OR LEASE OF ANY RI GHT OR FRANCHI SE TO OPERATE ANY PART OF A
TELEPHONE CORPORATI ON'S WORKS OR SYSTEM OR TO A CONTRACT FOR THE OPERA-
TION OF SUCH ENTITY' S WORKS OR SYSTEM UNLESS IT SHALL HAVE BEEN SHOMWN
THAT SUCH ASSI GNVENT, TRANSFER, OR LEASE OR CONTRACT IS IN THE PUBLI C
| NTEREST.

(D) BEFORE AUTHORI ZI NG THE MERGER, ACQUI SI TI ON, ASSI GNMENT, LEASE, OR
TRANSFER OF CONTROL OF ANY TELEPHONE CORPORATI ON ORGANI ZED AND DA NG
BUSI NESS | N THI S STATE, AND ONLY WHERE ANY OF THE ENTITIES THAT ARE
PARTIES TO THE PROPOSED TRANSACTI ON HAS GROSS ANNUAL NEW YORK REVENUES
EXCEEDI NG TWO HUNDRED M LLI ON DOLLARS THE COWM SSI ON SHALL FI ND THAT THE
PROPCSAL DOES ALL OF THE FOLLOW NG

(1) PROVI DES SHORT- TERM AND LONG TERM ECONOM C BENEFI TS TO RATEPAYERS.

(2) EQUI TABLY ALLOCATES, WHERE THE COWM SSI ON HAS RATEMAKI NG AUTHORI -
TY, THE TOTAL SHORT- TERM AND LONG TERM FORECASTED ECONOM C BENEFI TS, AS
DETERM NED BY THE COWM SSI ON, OF THE PROPOSED MERCER, ACQUISITION, OR
CONTROL BETWEEN SHAREHOLDERS AND RATEPAYERS. RATEPAYERS SHALL RECEI VE
NOT LESS THAN FORTY PERCENT OF SUCH BENEFITS; PROVIDED, HOWEVER THAT
REI NVESTMENT OF SUCH BENEFITS |IN A TELEPHONE CORPORATI ON' S | N- STATE
| NFRASTRUCTURE MAY BE DEEMED TO SATI SFY SUCH REQUI REMENT.

(3) MAINTAINS OR | MPROVES THE FI NANCI AL CONDI TION OF THE RESULTI NG
TELEPHONE CORPORATI ONS DO NG BUSI NESS | N THE STATE AND DOES NOT UNREA-
SONABLY ALLOCATE A TELEPHONE CORPORATION'S DEBT TO A DI VESTI TURE ENTITY
CREATED FROM AN EXI STI NG TELEPHONE CORPORATI ON. FOR THE PURPCSE OF THI S
SECTI ON, A DIVESTITURE ENTITY IS A BUSINESS ENTITY CREATED BY THE
ASSI GNMENT, EXCHANGE, SALE, OR OTHER TRANSFER OF SOVE OR ALL OF AN
EXI STI NG TELEPHONE CORPORATI ON' S LI NES, SYSTEM OR WORKS TO A NEW TELE-
PHONE CORPORATI ON.

(4) MAINTAINS OR | MPROVES THE QUALI TY OF SERVI CE TO TELEPHONE CORPO
RATI ON RATEPAYERS | N THE STATE.

(5) MAINTAINS OR | MPROVES THE QUALI TY OF MANAGEMENT OF THE RESULTI NG
TELEPHONE CORPORATI ON DO NG BUSI NESS | N THE STATE.

(6) IS FA R AND REASONABLE TO AFFECTED TELEPHONE CORPORATI ON EMPLOY-
EES, | NCLUDI NG BOTH UNI ON AND NONUNI ON EMPLOYEES.

(7) 1'S FAIR AND REASONABLE TO THE MAJORI TY OF ALL AFFECTED TELEPHONE
CORPORATI ONS.

(8) 1S BENEFI Cl AL ON AN OVERALL BASI'S TO STATE AND LOCAL ECONOM ES AND
TO THE COWUNI TIES IN THE AREA SERVED BY THE RESULTI NG ENTI TY AND DOES
NOT ALLOCATE SUBSTANTI ALLY UNFUNDED PENSI ON OR HEALTH CARE OBLI GATI ONS
OR OTHER EMPLOYEE BENEFI TS TO A RESULTI NG TELEPHONE CORPORATI ON.
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(9) PRESERVES THE JURI SDI CTI ON OF THE COW SSI ON AND THE CAPACI TY OF
THE COWM SSI ON TO EFFECTI VELY REGULATE AND AUDI T TELEPHONE CORPORATI ON
OPERATI ONS | N THE STATE.

(10) PROVIDES MTIGATION MEASURES TO PREVENT S| GNI FI CANT ADVERSE
CONSEQUENCES WHI CH MAY RESULT.

(11) DOES NOT ADVERSELY AFFECT COVPETITION. IN MAKING THI'S FINDI NG
THE COW SSION SHALL REQUEST AN ADVI SORY OPI Nl ON FROM THE ATTORNEY
GENERAL REGARDI NG WHETHER OR NOT COMPETI TION W LL BE ADVERSELY AFFECTED
AND WHAT M Tl GATORY MEASURES COULD BE ADOPTED TO AVO D ANY SUCH ADVERSE
EFFECT.

(E) WHEN REVIEW NG A MERGER, ACQUI SITIQON, OR TRANSFER OF CONTROL
PROPCSAL, THE COVWM SSION SHALL CONSI DER REASONABLE ALTERNATI VES OR
MODI FI CATI ONS TO THE PROPOSAL RECOMVENDED BY OTHER PARTI ES, | NCLUDI NG NO
MERCGER, ACQUI SI TI ON, OR CONTROL, TO DETERM NE WHETHER OR NOT COVPARABLE
SHORT- TERM AND LONG TERM ECONOM C SAVI NGS CAN BE ACHI EVED THROUGH OTHER
MEANS VWHI LE AVO DI NG THE POSSI BLE ADVERSE CONSEQUENCES OF THE PROPOSAL.

(F) THE PERSON OR CORPORATI ON SEEKING ACQUISITION OR CONTROL OF A
TELEPHONE CORPORATI ON ORGANI ZED AND DO NG BUSI NESS I N THI S STATE SHALL
HAVE BEFORE THE COVM SSI ON THE BURDEN OF PROVI NG BY A PREPONDERANCE OF
THE EVI DENCE THAT THE REQUI REMENTS OF PARAGRAPH (D) OF THI'S SUBDI VI SI ON
ARE MET.

(G | N DETERM NI NG WHETHER OR NOT AN ACQUI RI NG TELEPHONE CORPORATI ON
HAS GROSS ANNUAL REVENUES EXCEEDI NG THE AMOUNT SPECI FI ED | N PARAGRAPH
(D) OF TH'S SUBDI VI SI ON, THE REVENUES OF THAT TELEPHONE CORPORATI ON S
AFFI LI ATES SHALL NOT BE CONSIDERED, UNLESS THE AFFILIATE IS TO BE
UTI LI ZED FOR THE PURPCSE OF EFFECTING SUCH MERCER, ACQUISITION, OR
CONTROL.

SUBPARAGRAPHS ONE AND TWO OF PARAGRAPH (D) OF THI'S SUBDI VI SI ON
SHALL NOT APPLY TO THE FORMATI ON OF A HOLDI NG COVPANY.

(1) SUBPARAGRAPHS ONE AND TWDO OF PARAGRAPH (D) OF THI'S SuUBDI VI SI ON
SHALL NOT APPLY TO ACQUI SI TI ONS OR CHANGES | N CONTROL THAT ARE MANDATED
BY El THER THE COW SSI ON OR THE LEGQ SLATURE.

(J) TH'S SUBDI VI SI ON SHALL ONLY APPLY TO ASSI GNMENTS, TRANSFERS OR
LEASES OF WORKS OR SYSTEMS OR OTHER TELECOVMMUNI CATI ONS SERVI CES PROVI D-
ERS | F THE PROPOSED MERGER, ACQUI SI TI ON, ASSI GNVENT, LEASE, OR TRANSFER
| N\VOLVES A TELEPHONE COVPANY OR TELECOVMUNI CATI ONS SERVI CE PROVI DER THAT
PROVI DES, AND ONLY TO THE EXTENT THE TRANSACTI ON | NVOLVES, NON- COVPETI -
TI VE BASI C RATE RESI DENTI AL OR LI FELI NE TELECOVMUNI CATI ONS SERVI CE TO AT
LEAST ONE RESI DENTI AL CUSTOVER

S 3. Section 100 of the public service |law, as amended by chapter 226
of the Iaws of 2009, is anended to read as foll ows:

S 100. Transfer and ownership of stock. 1. No tel egraph corporation or
t el ephone corporation, domestic or foreign, shall hereafter purchase
[or], acquire, take, or hold any part of the capital stock of any tele-
graph corporation or telephone corporation organized or existing under
the laws of this state unless authorized so to do by the conm ssion.

2. Save where stock shall be transferred or held for the purpose of
coll ateral security, no stock corporation, donestic or foreign, conpany,
including, but not limted to, alimted liability conpany, association,
including a joint stock association, partnership, including a limted
liability partnership, or person, other than a tel egraph corporation or
t el ephone corporation, shall, wthout the consent of the conm ssion,
purchase [or], acquire, take, or hold nore than ten [per centun] PERCENT
of the voting capital stock issued by any tel egraph corporation or tele-
phone corporation organi zed or existing under or by virtue of the |aws
of this state. Any corporation now |lawfully holding a majority of the
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voting capital stock of any tel egraph corporation or telephone corpo-
ration may, w thout the consent of the conm ssion, acquire and hold the
remai nder of the voting capital stock of such tel egraph corporation or

t el ephone corporation[,] or any portion thereof.
3. (A No consent shall be given by the comm ssion to the acquisition
of any stock in accordance with this section unless it shall have been

shown that such acquisition is in the public interest[; provided, howev-
er, that any], WH CH THE COW SSI ON SHALL DETERM NE BY FI NDI NG THAT THE
PROPCSAL DOES ALL OF THE FOLLON NG, TO THE EXTENT DETERM NED TO BE
APPLI| CABLE:

(1) PROVI DES SHORT- TERM AND LONG TERM ECONOM C BENEFI TS TO RATEPAYERS.

(1'l) EQU TABLY ALLOCATES, WHERE APPLI CABLE AND WHERE THE COWM SSI ON
HAS RATEMAKI NG AUTHORI TY, THE TOTAL SHORT- TERM AND LONG TERM FORECASTED
ECONOM C BENEFI TS, AS DETERM NED BY THE COW SSI ON, OF THE PROPOSED
ACQUI SI TI ON, PURCHASE, SALE, TRANSFER, OR RETENTI ON BETWEEN SHAREHOLDERS
AND RATEPAYERS. RATEPAYERS SHALL RECEI VE NOT LESS THAN FORTY PERCENT OF
THOSE BENEFI TS; PROVI DED, HOWEVER THAT REI NVESTMENT OF SUCH BENEFI TS I N
A TELEPHONE CORPCRATION'S | N-STATE | NFRASTRUCTURE MAY BE DEEMED TO
SATI SFY SUCH REQUI REMENT.

(1'11) MAINTAINS OR | MPROVES THE FI NANCI AL CONDI TI ON OF THE RESULTI NG
TELEPHONE CORPORATI ONS DO NG BUSI NESS | N THE STATE AND DOES NOT  UNREA-
SONABLY ALLOCATE A TELEPHONE CORPORATI ON'S DEBT TO A DI VESTI TURE ENTITY
CREATED FROM AN EXI STI NG TELEPHONE CORPORATI ON. FOR THE PURPCSE OF THI'S
SECTION, A DIVESTITURE ENTITY IS A BUSINESS ENTITY CREATED BY THE
ASS|I GNMVENT, EXCHANGE, SALE, OR OTHER TRANSFER OF SOVE OR ALL OF AN
EXI STING TELEPHONE CORPORATION S LINES, SYSTEM OR WORKS TO A NEW TELE-
PHONE CORPORATI ON.

(1'V) MAINTAINS OR | MPROVES THE QUALI TY OF SERVI CE TO TELEPHONE CORPO
RATI ON RATEPAYERS | N THE STATE.

(V) MAINTAINS OR | MPROVES THE QUALI TY OF MANAGEMENT OF THE RESULTI NG
TELEPHONE CORPORATI ON DO NG BUSI NESS | N THE STATE.

(M) IS FAIR AND REASONABLE TO AFFECTED TELEPHONE CORPORATI ON EMPLOY-
EES, | NCLUDI NG BOTH UNI ON AND NONUNI ON EMPLOYEES.

(M) I'S FAIR AND REASONABLE TO THE MAJORI TY OF ALL AFFECTED TELEPHONE
CORPORATI ONS.

(MI1) |I'S BENEFICIAL, ON AN OVERALL BASIS, TO STATE AND LOCAL ECONO
MES, AND TO THE COVWUNI TI ES IN THE AREA SERVED BY THE RESULTI NG ENTITY
AND DOES NOT ALLOCCATE SUBSTANTIALLY UNFUNDED PENSI ON OR HEALTH CARE
OBLI GATI ONS OR OTHER EMPLOYEE BENEFI TS TO A RESULTI NG TELEPHONE CORPO
RATI ON.

(1 X) PRESERVES THE JURI SDI CTI ON OF THE COWM SSI ON AND THE CAPACI TY OF
THE COWM SSI ON TO EFFECTI VELY REGULATE AND AUDI T TELEPHONE CORPORATI ON
OPERATI ONS | N THE STATE.

(X) PROVI DES M TI GATI ON MEASURES TO PREVENT SI GNI FI CANT ADVERSE CONSE-
QUENCES WHI CH MAY RESULT FROM SUCH ACQUI SI TI ON.

(XI) DOES NOT ADVERSELY AFFECT COVPETI TION. I N MAKI NG THI S FI NDI NG,
THE COWM SSI ON SHALL REQUEST AN ADVISORY OPINION FROM THE ATTORNEY
GENERAL REGARDI NG WHETHER OR NOT COWPETI TI ON W LL BE ADVERSELY AFFECTED
AND WHAT M Tl GATORY MEASURES COULD BE ADOPTED TO AVO D ANY SUCH ADVERSE
EFFECT.

(B) ANY such consent HOAEVER, shall be deened to be granted by the
comm ssion ninety days after such corporation applies to the conmm ssion
for its consent, unless the comm ssion, or its designee, detern nes and
infornms the applicant in witing within such ninety day period that the
public interest requires the conmssion's review and its witten
consent. Nothing [herein] contained IN THI S SECTI ON shall be construed
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to prevent the holding of any stock heretofore lawfully acquired, nor to
prevent, upon the surrender or exchange of such stock pursuant to a
reorgani zation plan, the purchase, acquisition, taking, or holding of a
proportionate anount of stock of any new corporation organi zed to take
over, at foreclosure or other sale, the property of any corporation
whose stock has been thus surrendered or exchanged[;], but the propor-
tion of the voting capital stock of the new corporation held by a stock
cor poration, company, association, partnership or person and acquired by
it by any such surrender or exchange of stock shall not w thout the
consent of the comm ssion exceed the proportion of the voting capital
stock held by it in the former corporation.

(O THI'S SUBDIVISION SHALL ONLY APPLY TO MERGERS, ACQU SI Tl ONS,
ASS|I GNMVENTS, LEASES, OR TRANSFERS OF CONTROL OF TELEPHONE CORPORATI ONS
OR OTHER TELECOVWUNI CATI ONS SERVI CES PROVI DERS | F THE PROPOSED MERGER
ACQUI SI TI ON, ASSI GNVENT, LEASE, OR TRANSFER | NVOLVES A TELEPHONE COVPANY
OR TELECOVWMUNI CATI ONS SERVI CE PROVI DER THAT PROVI DES, AND ONLY TO THE
EXTENT THE TRANSACTI ON | NVOLVES, NON- COVPETI Tl VE BASI C RATE RESI DENTI AL
OR LI FELI NE TELECOVWUNI CATIONS SERVICE TO AT LEAST ONE RESI DENTI AL
CUSTOVER

4. Every contract, assignnent, transfer, or agreenent for transfer of
any stock by or through any person or corporation to any corporation,
conmpany, association, partnership or person, in violation of any
provi sion of this chapter shall be void and of no effect, and no such
transfer or assignnment shall be nade upon the books of any such tele-
graph corporation or tel ephone corporation[,] or shall be recognized as
effective for any purpose.

5. THE PROVISIONS OF THI' S SECTI ON SHALL ONLY APPLY TO THE OMERSH P
TRANSFER OF STOCKS WHERE ANY PARTY TO SUCH TRANSFER HAS ANNUAL NEW YORK
GROSS REVENUES EXCEEDI NG TWO HUNDRED M LLI ON DOLLARS

S 4. This act shall take effect on the one hundred twentieth day after
it shall have becone a |law. Effective imediately, all rules and regu-
| ati ons and any ot her neasures necessary to inplenent any provision of
this act on its effective date may be pronul gated and taken, respective-
ly, on or before the effective date of such provision.



