Co~NOoOUI~,WNE

STATE OF NEW YORK
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2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 18, 2011

Introduced by M of A LANCMAN -- read once and referred to the Comit -
tee on Labor

AN ACT to anend the labor law, in relation to enacting the "public
enpl oyee safety enforcenent act”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "public
enpl oyee safety enforcenent act”.

S 2. Paragraphs a, c¢ and d of subdivision 6 of section 27-a of the
| abor | aw, paragraph a as anended by chapter 190 of the laws of 1990,
paragraph c¢ as added by chapter 729 of the |aws of 1980 and paragraph d
as anmended by chapter 145 of the laws of 1993, are anmended to read as
fol | ows:

a. |If the commissioner determnes that an enployer has violated a
provi sion of this section, or a safety or health standard or regul ation
pronmul gated wunder this section, he or she shall with reasonabl e pronpt-
ness issue to the enployer an order to conply which shall describe
particularly the nature of the violation including a reference to the
provi sion of this section, standard, regulation or order alleged to have
been violated, shall fix a reasonable tine for conpliance and nay estab-
lish the penalty to be assessed for failure to correct the violation by
the time fixed for conpliance. An enployer who fails to correct a non-
serious violation by the tinme fixed for conpliance my be assessed a
civil penalty of wup to fifty dollars per day until the violation is
corrected. An enployer who fails to correct a serious violation by the
time fixed for conpliance nay be assessed a civil penalty of up to two
hundred dollars per day until the violation is corrected. CIVIL PENAL-
TIES FOR AN EMPLOYER FOUND TO BE A W LLFUL OR REPEAT VI OLATOR MAY BE
ASSESSED FOR FAI LURE TO CORRECT THE VI OLATION BY THE TIME FIXED FOR
COWPLI ANCE |IN AN AMOUNT UP TO THREE HUNDRED DOLLARS PER DAY, UNTIL THE
VI OLATI ON | S CORRECTED. ANY CIVIL PENALTIES ASSESSED PURSUANT TO THI'S
SUBDI VI SION  SHALL BE PAID AND DEPCSITED INTO THE STATE SCHOOL
CONSTRUCTI ON FUND. Pursuant to section 18(k) of the United States Cccu-
pational Safety and Health Act of 1970 (Public Lawf,] 91-596), a serious
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violation shall be deenmed to exist in a place of enploynent if there is
a substantial probability that death or serious physical harm could
result from a condition which exists, or fromone or nore practices,
nmeans, methods, operations, or processes which have been adopted or are
in use, in such place of enploynent unless the enployer did not, and
could not wth the exercise of reasonable diligence, know of the pres-
ence of the violation. A non-serious violation shall be defined as any
violation that does not fall under the definition of serious violation.
FOR PURPCSES OF THI S ARTI CLE, AN EMPLOYER SHALL HAVE COW TTED A "W .LL-
FUL" VI OLATION | F:

(1) THE EMPLOYER WAS AWARE OF THE REQUI REMENTS OF THI S ARTI CLE OR THE
EXI STENCE OF THE APPLI CABLE STANDARD OR REGULATI ON, AND WAS ALSO AWARE
OF A CONDI TI ON OR PRACTI CE I N VI OLATI ON OF THAT REQUI REMENT; OR

(1) AT THE TIME THE EMPLOYER COW TTED THE VI OLATI ON, THE EMPLOYER
WAS NOT AWARE OF ANY LEGAL REQUI REMENT BUT WAS AWARE THAT A CONDI TI ON OR
PRACTI CE WAS HAZARDOUS TO THE SAFETY OR HEALTH OF EMPLOYEES.

AN EMPLOYER SHALL HAVE COWM TTED A "REPEAT" VIOLATION | F THE EMPLOYER
HAD BEEN | SSUED AN ORDER TO COWPLY PREVI QUSLY FOR A SUBSTANTI ALLY SI M -
LAR VI OLATI ON AT THE SAME SI TE AND NO APPEAL OR OTHER PROCEEDI NG FOR
REVIEW PROVIDED FOR IN THI' S ARTI CLE SHALL THEN BE PENDI NG AND THE TI ME
FOR TAKI NG THERECF SHALL HAVE EXPI RED

The comm ssioner shall not assess a penalty against an enployer for
failure to correct a violation of a standard which is the subject of an
application for a PERVANENT OR tenporary order granting a variance, or a
violation OF A STANDARD which is the subject of a petition [to nodify an
order to conply] FOR MODI FI CATI ON OF THE ABATEMENT DATE, provi ded howev-
er, that upon issuance by the comm ssioner of a determnation denying
such wvariance or petition to nodify, or upon expiration of a tenporary
vari ance or nodified conpliance period, the tine fixed for conpliance
shall recommence and the enployer becone Iliable for the penalties
provi ded herein.

c. Any enployer, or other party affected by a determnation of the
[industrial] comm ssioner issued pursuant to this section may petition
the industrial board of appeals for review of such determnation in
accordance with section one hundred one of this chapter. Judicial review
of the decision of the industrial board of appeals may be obtained by
any party affected by such decision by comrenci ng a proceedi ng pursuant
to article seventy-eight of the <civil practice law and rules within
sixty days after such decision is issued.

d. If the tine for conpliance with an order of the conmm ssioner issued
pursuant to this section has el apsed, and the enployer has not conplied
with the provisions of the order, the comm ssioner shall seek judicia
enf orcenent of such order by commencing a proceedi ng pursuant to article
seventy-eight of the civil practice | aw and rules. Were an enpl oyer has
conplied with an order in all respects other than the paynment of a
penalty inmposed pursuant to this subdivision, the conm ssioner nay file
with the county clerk of the county where the enployer has its place of
business the order of the conm ssioner [continuing] CONTAI N NG the
amount of civil penalty found to be due. The filing of such order shal
have the full force and effect of a judgnent duly docketed in the office
of such clerk. The order or decision nay be enforced by and in the sane
manner, and wth like effect, as that prescribed by the civil practice
| aw and rules for the enforcenent of a noney judgnent.

S 3. This act shall take effect imediately and shall apply to al
viol ati ons whi ch occur on or after such date.



