Co~NOoOUI~,WNE

STATE OF NEW YORK

2329
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 18, 2011

Introduced by M of A PRETLOW-- Milti-Sponsored by -- M of A CLARK
DI NOW TZ, GALEF, G.ICK, H KIND, HOOPER, HOYT -- read once and referred
to the Committee on Transportation

AN ACT to amend the vehicle and traffic law, in relation to the crimna
penal ties for operating a notor vehicle under the influence of alcoho
or drugs and providing for inmpoundnent of the vehicle driven while
under the influence of al cohol or drugs

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (a) and subparagraph (i) of paragraph (b) of
subdivision 1 of section 1193 of the vehicle and traffic | aw, paragraph
(a) as amended by chapter 75 of the |laws of 1994 and subparagraph (i) of
par agr aph (b) as anended by chapter 496 of the |laws of 2009, are anended
to read as foll ows:

(a) Driving while ability inpaired. A violation of subdivision one of
section eleven hundred ninety-two of this article shall be a traffic
infraction and shall be punishable by a fine of not Iess than three
hundred dollars nor nore than five hundred dollars or by inprisonment in
a penitentiary or county jail for not nore than fifteen days OR BY
| MPOUNDMVENT OF THE VEHI CLE USED IN THE OFFENSE FOR A PERI OD OF NOT MORE
THAN FI FTEEN DAYS, or by both such fine and inprisonnent OR BY BOTH SUCH
FINE AND | MPOUNDMENT. A person who operates a vehicle in violation of
such subdivision after having been convicted of a violation of any
subdi vi sion of section eleven hundred ninety-two of this article within
the preceding five years shall be punished by a fine of not Iless than
five hundred dollars nor nore than seven hundred fifty dollars, or by
i mpri sonment of not nore than thirty days in a penitentiary or county
jail  OR BY | MPOUNDMENT OF THE VEH CLE USED I N THE OFFENSE FOR A PERI OD
OF NOT MORE THAN THI RTY DAYS or by both such fine and inprisonnent OR BY
BOTH SUCH FI NE AND | MPOUNDMENT. A person who operates a vehicle in
violation of such subdivision after having been convicted two or nore
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times of a violation of any subdivision of section el even hundred nine-
ty-two of this article within the preceding ten years shall be guilty of
a msdeneanor, and shall be punished by a fine of not |ess than seven
hundred fifty dollars nor nore than fifteen hundred dollars, or by
i mpri sonment of not nore than one hundred eighty days in a penitentiary
or county jail OR BY | MPOUNDMENT OF THE VEH CLE USED I N THE OFFENSE FOR
A PERI OD OF NOT MORE THAN NI NETY DAYS or by both such fine and inprison-
ment OR BY BOTH SUCH FI NE AND | MPOUNDMENT

(i) Aviolation of subdivision two, three, four or four-a of section
el even hundred ninety-two of this article shall be a m sdeneanor and
shall be punishable by a fine of not less than five hundred dollars nor
nore than one thousand dollars, or by inprisonnent in a penitentiary or
county jail for not nore than one year OR BY | MPOUNDMENT OF THE VEH CLE
USED IN THE OFFENSE FOR A PERI OD OF NOT MORE THAN ONE YEAR, or by both

such fine and inprisonment OR BY BOTH SUCH FINE AND | MPOUNDMENT. A
violation of paragraph (a) of subdivision two-a of section el even
hundred ninety-two of this article shall be a m sdeneanor and shall be

puni shabl e by a fine of not |ess than one thousand dollars nor nore than
two thousand five hundred dollars or by inprisonnent in a penitentiary
or county jail for not nore than one year, or by both such fine and
i mpri sonment .

S 2. Subdivision 1 of section 1193 of the vehicle and traffic lawis
anmended by addi ng a new paragraph (h) to read as foll ows:

(H) NO SENTENCE OF | MPOUNDVENT NMAY BE | MPOSED PURSUANT TO THI'S SUBDI -
VI SI ON UNTIL THE OANER OF THE MOTOR VEH CLE USED I N THE OFFENSE HAS BEEN
NOTI FI ED THAT | MPOUNDMENT MAY BE ORDERED AND THEY ARE G VEN A REASONABLE
OPPORTUNI TY TO DEMONSTRATE WHY SUCH SENTENCE SHOULD NOT BE | MPOSED. | N
EXERCI SI NG | TS SENTENCI NG DI SCRETI ON | N ANY CASE WHERE THE OMNER OF THE
MOTOR VEHI CLE USED IN THE OFFENSE | S NOT THE DEFENDANT, THE COURT SHALL
CONSI DER (1) THE DUE DI LI GENCE EXERCI SED BY THE OWER TO PREVENT THE
UNLAWFUL USE OF THE MOTOR VEH CLE BY THE DEFENDANT, AND (2) THE UNDUE
HARDSHI P TO THE OANER | N THE EVENT OF A SENTENCE OF | MPOUNDMENT

S 3. The vehicle and traffic law is anmended by adding a new section
1193-a to read as foll ows:

S 1193-A | MPOUNDVENT AND REDEMPTI ON OF VEHI CLES. 1. VWHEN A SENTENCE
OF | MPOUNDMENT |'S | MPOSED BY THE COURT PURSUANT TO SUBDIVISION ONE OF
SECTI ON ELEVEN HUNDRED NI NETY-THREE OF THI S ARTI CLE, THE OMNER SHALL
SURRENDER THE VEHI CLE USED I N THE OFFENSE TO AN OFFICER OF THE LOCAL
AUTHORI TY, WHO SHALL REMOVE OR ARRANGE FOR THE REMOVAL OF THE VEH CLE TO
A GARAGE, AUTOMVOBILE POUND, OR OTHER PLACE OF SAFETY WHERE | T SHALL
REMAI N | MPOUNDED FOR THE TI ME | MPOSED BY THE SENTENCI NG COURT. THE VEHI -
CLE SHALL BE ENTERED I NTO THE NEW YORK STATEWDE POLICE | NFORVATI ON
NETWORK AS AN | MPOUNDED VEHI CLE

2. A MOTOR VEH CLE SO | MPOUNDED SHALL BE IN THE CUSTODY OF THE LOCAL
AUTHORI TY AND SHALL NOT BE RELEASED UNTI L:

(A) THE EXPI RATI ON OF THE | MPOUNDMENT PERI OD | MPOSED BY THE SENTENCI NG
COURT.

(B) PAYMENT HAS BEEN MADE FOR THE REASONABLE COSTS OF REMOVAL, STORAGE
AND PROCESSI NG OF THE MOTOR VEHI CLE. THE REG STERED OMNER OF THE VEHI CLE
SHALL BE RESPONSI BLE FOR SUCH PAYMENT PROVI DED, HOWEVER, THAT IF HE OR
SHE WAS NOT THE OPERATOR AT THE TI ME OF THE OFFENSE HE OR SHE SHALL HAVE
A CAUSE OF ACTI ON AGAI NST SUCH OPERATOR TO RECOVER SUCH COSTS

(© WHERE THE MOTOR VEH CLE WAS OPERATED BY A PERSON WHO AT THE TI ME
OF THE OFFENSE WAS THE OMER THEREOF, SATI SFACTORY EVIDENCE THAT THE
REG STERED OMER OR OTHER PERSON SEEKI NG TO REDEEM THE VEHI CLE HAS A
LI CENSE OR PRI VI LEGE TO OPERATE A MOTOR VEHI CLE IN THI S STATE
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3. I'F FIFTEEN DAYS HAVE ELAPSED FROM THE EXPI RATION OF THE TERM OF
| MPOUNDMVENT | MPOSED  BY THE SENTENCI NG COURT, AND THE MOTOR VEH CLE HAS
NOT' BEEN RELEASED PURSUANT TO SUBDI VI SI ON TWO OF TH S SECTI ON, THE LOCAL
AUTHORI TY SHALL MAKE | NQUI RY | N THE MANNER PRESCRI BED BY THE COWVM SSI O\-
ER AS TO THE NAME AND ADDRESS OF THE OANER AND ANY LI ENHOLDER AND UPON
RECEI PT OF SUCH | NFORMATI ON SHALL NOTI FY THE OANER AND THE LI ENHOLDER,
IF ANY, AT H'S OR HER LAST KNOMWN ADDRESS BY CERTI FI ED MAI L, RETURN
RECEI PT REQUESTED, THAT IF THE VEHICLE |S NOI' RETRIEVED PURSUANT TO
SUBDIVISION TWO OF THIS SECTION WTHI N TH RTY DAYS FROM THE DATE THE
NOTICE IS GVEN |IT WLL BE FORFEITED. | F THE VEH CLE WAS REQ STERED I N
NEW YORK STATE THE LAST KNOWN ADDRESS SHALL BE THAT ADDRESS ON FI LE WTH
THE COW SSI ONER. | F THE VEHI CLE WAS REGQ STERED OUT- OF- STATE OR WAS NOT
REG STERED, NOTI FI CATI ON SHALL BE MADE I N THE MANNER PRESCRI BED BY THE
COMWM SSI ONER.

4. A MOTOR VEH CLE THAT HAS BEEN | MPOUNDED AND NOT RETRI EVED PURSUANT
TO THE FOREGO NG PROVI SIONS OF THI' S SECTI ON SHALL BE FORFEITED TO THE
LOCAL AUTHORITY UPON EXPI RATION OF THE PERI OD OF NOTI CE SET FORTH IN
SUBDI VI SI ON THREE OF THI S SECTI ON. A PROCEEDI NG TO DECREE SUCH FORFEI -
TURE AND TO RECOVER TOW NG AND STORAGE CCSTS, |F ANY, TO THE EXTENT SUCH
COSTS EXCEED THE FAI R MARKET VALUE OF THE VEH CLE, MAY BE BROUGHT BY THE
LOCAL AUTHORITY [IN THE COURT I N WH CH THE DEFENDANT WAS SENTENCED FOR
THE CRI ME OF DRI VING WH LE ABILITY | MPAI RED OR DRI VI NG VWH LE | NTOXI CATED
BY PETI TI ON FOR AN ORDER DECREEING FORFEITURE OF THE MOTOR VEH CLE
ACCOVPANI ED BY AN AFFI DAVI T ATTESTI NG TO FACTS SHOWN NG THAT FORFEI TURE
| S WARRANTED. | F THE | DENTI TY AND ADDRESS OF THE OANER AND/ OR LI ENHOLDER
IS KNOWN TO THE LOCAL AUTHORI TY, TEN DAYS NOTI CE SHALL BE G VEN TO SUCH
PARTY, WHO SHALL HAVE AN OPPORTUNITY TO APPEAR AND BE HEARD PRI OR TO
ENTRY OF AN CORDER DECREEI NG FORFEI TURE. WHERE THE COURT IS SATI SFI ED
THAT FORFEI TURE OF A MOTOR VEHI CLE IS WARRANTED | N ACCORDANCE W TH THI S
SECTION, I'T SHALL ENTER AN ORDER DECREEI NG THE FORFElI TURE OF SUCH VEH -
CLE. PROVI DED, HOWEVER, THAT THE COURT AT ANY TI ME PRI OR TO ENTRY OF
SUCH ORDER MAY AUTHORI ZE RELEASE OF THE VEHICLE |IN ACCORDANCE W TH
SUBDI VI SI ON TWO OF THI' S SECTI ON UPON A SHOW NG OF GOOD CAUSE FOR FAI LURE
TO RETRIEVE SAME PRIOR TO COMWENCEMENT OF THE PROCEEDI NG TO DECREE
FORFEI TURE, BUT | F THE COURT ORDERS RELEASE OF THE MOTOR VEH CLE AS
HEREI N PROVI DED AND THE VEHI CLE IS NOT REDEEMED W THI N TEN DAYS FROM THE
DATE OF SUCH ORDER, THE VEH CLE SHALL BE DEEMED TO HAVE BEEN ABANDONED
AND THE COURT, UPON APPLI CATION OF THE LOCAL AUTHORI TY, MJST ENTER AN
ORDER DECREEI NG I TS FORFEI TURE.

5. A MOTOR VEH CLE FORFEI TED I N ACCORDANCE W TH THE PROVI SIONS OF THI S
SECTI ON SHALL BE AND BECOVE THE PROPERTY OF THE LOCAL AUTHORI TY, SUBJECT
HOAEVER TO ANY LIEN THAT WAS RECORDED PRI OR TO THE | MPOUNDMVENT OF THE
VEHI CLE.

6. FOR THE PURPCSES OF TH S SECTI ON, THE TERM "LOCAL AUTHORI TY"  MEANS
THE MUNICIPALITY |IN VW CH THE MOTOR VEH CLE WAS SEI ZED; EXCEPT THAT | F
THE MOTOR VEHI CLE WAS SEI ZED ON PROPERTY OF THE NEW YORK STATE THRUWAY
AUTHORI TY OR PROPERTY UNDER THE JURI SDI CTI ON OF THE OFFI CE OF PARKS,
RECREATI ON AND HI STORI C PRESERVATI ON, THE DEPARTMENT OF TRANSPORTATI ON,
OR A PUBLIC AUTHORITY OR COW SSI ON, THE TERM " LOCAL AUTHORI TY" MEANS
SUCH AUTHORI TY, OFFI CE, DEPARTMENT, OR COWM SSI ON. A COUNTY MAY PROVI DE
BY LOCAL LAW THAT THE COUNTY MAY ACT AS THE AGENT FOR A LOCAL AUTHORI TY
UNDER THI S SECTI ON.

7. WHEN A VEHI CLE HAS BEEN | MPOUNDED PURSUANT TO TH'S SECTIQON, THE
LOCAL AUTHORI TY OR ANY PERSON HAVI NG CUSTODY OF THE VEH CLE SHALL MAKE
THE VEHI CLE AVAI LABLE OR GRANT ACCESS TO IT TO ANY OANER OR ANY PERSON
DESI GNATED OR AUTHORI ZED BY SUCH OMNER FOR THE PURPCSE OF (A) TAKI NG
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POSSESSI ON OF ANY PERSONAL PROPERTY FOUND WTHIN THE VEH CLE AND (B)
OBTAI Nl NG PROOF OF REQ STRATI ON, FI NANCI AL SECURI TY, TITLE OR DOCUMENTA-
TION I N SUPPORT THEREOF.

8. UPON APPLI CATI ON BY THE DEFENDANT, THE SENTENCI NG COURT NMAY FASHI ON
AN ALTERNATI VE METHOD OF DI SABLI NG AND/ OR SECURI NG THE CAR FROM USE BY
THE DEFENDANT FOR THE DURATI ON OF THE | MPOUNDMENT PERI OD.

9. ANY PERSON VWHO KNOW NGLY FAILS TO SURRENDER A VEH CLE FOR | MPOUND-
MENT PURSUANT TO THI' S SECTI ON SHALL BE GUILTY OF A M SDEMEANOR PUNI SHA-
BLE BY A FINE OF NOT LESS THAN FI VE HUNDRED DOLLARS NOR MORE THAN ONE
THOUSAND DOLLARS, OR BY | MPRI SONMENT I N A PENI TENTI ARY OR COUNTY JAI L
FOR NOT MORE THAN ONE YEAR, OR BY BOTH SUCH FI NE AND | MPRI SONVENT.

S 4. This act shall take effect imediately and shall apply to
proceedi ngs comrenced on and after such date.



